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capital by making an informal regquest for Fhe defendant, even

though, as a result, trial was delayed and;the defendant was

disadventaged. BSee id, at 83-84. In fact; the Court held that

e o the- Speedy Trial Clause did not even requi¥e.£hs Attorney General

to spend bureaucratic capital by “try[ing]:tO'persuaae the
Depa;tment of State” to make such a requesk. Id. at 8¢ {gquoting
Hogker, 607 F.2d at 283). The “traditionaﬁ deference” owed by
courts te the Executive Branch in matters Bf foreign policy
compelled the conclusion that the Government c¢ould choose to
prioritize diplomacy over law enforcement %ithout running afoul
of the Speedy Trial Clause. Id. at 83 (q&oting'Salzmgg, 48 F.24
at 403). | }

(U) 1In the present case, the argumeﬁt for deference to
Executive Branch decision-making is even étronger than itAwas in
Diagoligg, for twe reasons. First, 1like giacoliég, this case
implicates the straditional deference” owéd to the ﬁxecutive
Branch in foreign policy and related mattérs. See, e.g., First

‘Nat’'l City Bank, 406 U.S. at 767 (foreignipolicy); gsee also,
e.g., Harigiades v. Shaughnessy, 342 U.s.:isso, 588-89 (1352)
(stating that deference is owesd Lo the Exécutive Branch in

immigration-related matters). In addition, however, it

|
implicates the strong deference owed to the Executive Branch in

53
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matters relating to national security, espécially during time of
war. As the Supreme Court has explalned, ‘“courts traditicnally
have been reluctant to intrude upon the authorlty of the

xecutive in military and nmational security affazrs 7 Depaxrtment

of _the Navy v. Egan, 484 U.S. 518, 530 11288) (cltlng cases); see
also, e.g., Sims, 471 U.8. at 179 (“The decisions of the Director

[of the CIAl, who must of course be familﬁar with ‘the whole
picture,’ as judges are not, are worthy bf great deference given
the magnitude of the naticnal security inéerests and potential
rigks at stake.") (internal guotation marﬁs omitted) ; Haig, 453 .
U.S. at 293 (“Matters intimately related to foreign pollcy and

national security are rarely propsr subjegts for judicial

intervention . . . ."); £hi & So y Adr Li ne. v.
_ i
Waterman S.8. Coyp., 333 U.S. 103, 111 (1948) (stating that
1

declsions relating to military affairs “aie and should be
undertaken only by those directly responsible to the pecple whose
welfare they advance or imperil. They aré decigsions of a kind
for which the Judiciary has neithex aptit#de, facilities nor
responsibility and have long been held to;belong in the domain of
political power not subject to judicial iétrusion'cr ingquiry.”}
(citing cases). That is particularly tru; when, ag here, the

country is at war, Scse. e.49., g;_g;;;g_gg;;;g, 317 U.8. 14, 25
54
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(1942) (*[Tlhe detention{,] ordered by th; Fresident in the
declared exercise of his powers aé cOmmanéer in Chief of.the'Army
in time of war and of grave public dangerf, ia] not to be set
~aside by the courts without the clearuconﬁictiggh;hgtwjit ig] in
conflict with the Constitution or laws of§COngress
constitutionally enacted . . . ."). ;

(U) Second, judicial defsrence to Bxecutive Branch

decision-making is even more appropriate in this case than it wag

in Diacolios because the President here wﬁs acting with the
express authofization of Congrese. ggg‘_é;g&, Dzmesg & v.

Regan, 453 U.8. 654, 674 (1981) (stating that where “the
President acts pursuant to an express oY implied authorization
from Congress, he exercises not cnly his powers but also those
delegated by chgresst, and iln such a caée the executive aétion
‘would be supported by the strongest of p%esumptions and the
widest latitude of judicial interpretatio%, and the burden of
 persuasion would rest heavily upon any who might attack it’")
(quoting town Sheet V. séyyg;, 343 U.8. 579, 637
(1852) (Jackson, J.,'concurring)); Wheregs the Executive
Branch’s decision in Diacolipg was based %olely on its own policy
judgment, gee Riacecliocg, 837 F.2d at 81, %3, the decisions at

issus here were authorized by Congress. See AUMF, Pub. L. 107-

5%
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40, 115 Stat. 224 (authorizing the Presideit “to use all

- necessary and appropriats force against thgse nations,
organizations, or perscns he determines pl%nned, authorized,
committed,.or.aided the terrorist attacks &hat occurred on
September 11, 2001 . . . in oxder to prevént any future acts of
intexﬁational terrorism”); Military chmi;sions Act of 2006, 10
U.8.Cc. § 948b(b) (“The President is authoﬁized to establish
military commissions . . . .”); gf. ggmgiév. Rumgfeld, 542 U.S.
507, 518 (2004) (plurality opinion for four Justices) (holding
that the detention of a.ioreign fighter “ﬁor the duration of the
particular conflict in which they were castured[] is so
fundamental and accepted an incident to w%r as to be an exercise
of the ‘necessary and apprepriate force’ éonsrass hags authorized
the President to use [in the'AUMF]"); Lgﬁiat 587 (Thomas, J.,
digsenting) (agreeing with the plurality éhat the AUMF authorized
the President to “detain those arrayed ag%inst our troops”).

(U) In short, if judicial deferencefmeans that a

defendant’s trial can be delayed to conse%ve diplomatic or even

bureaucratic capital, gee Dlacoliosg, 837 F.2d at 84, then it

follows that the Government’s reasons for idelaying the
defendant’s trial here — to cbtain vital intelligence about al

' Qaeda and to incapacitate a foreign terrorist during a time of

A .
1

6
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war — were "“wvalid’ within the meaning of ga;gg;

LS/4NTT Even without the strong deferance to the Executlve
Branch due here, the Government’'s decisions in this caze to
detaln and tc interrogate the defendant. were reasonable onee,
The defendant had played an important rola in the Embaszsy
bombings, al Qaeda’s first successful mass-casualty attack.
Between that and his positions in al Qaed% after that attack,

there was every reason to believe that he.#ould have crucial,

real-time intelligence about senior al Qaéda leaders and a2l Qaeda
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,(&’5_Wr In an organization as secretive

and security-comnscicus as al Qaeda, the de:fendant wag therefore a
rare find, and his then-recent interactioﬁs with top-lsvel al
Qaeda terrorists made him a potentially r:i;‘sch source of
information that was both urgent and cruci’al to ocur nation’s war

efforts As a result, the defendant was en appropriate candidate

. for gquestioning by the ¢Ia, which therefore put him in the RDI

That 'program involved

holding the defendant in a controlled environment outside the

58
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United States.

_(SAAYFT  The results of the CIA‘S efforts show that the

defendant’s value as an intelligence source was not just

u (g iMIF] Even if the defendant could have been expected
to provide the same intelligence information from the MCC that he
would have provided in CIA custody, that intelligence information
would have been substantially less useful: to the United States.
Tt igs hard to imagine that anyone would Have miesed it if the
defendant arrived in the Southern District in 2004, waived his
right to indictment, and remained at the MCC — with no trial date
and no sentencing date. ARy sophisticated observer would have
known that the defendant was cooperating with the Govermment, and
this would have undermi ’ information that

ided.
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gee id.; s=e also
Farbiarz CIA Declaration, Exhibit 8 (charﬁ). Moreover, the
... information supplied by.the defendant had important real-world

effects — including helping the United stﬁtes to understand more .

= = scort. the need to protect

national security was a compelling reason — and, thus, plainly a

wyalid” reason within the meaning of gggkér — to detain and
interrogate the defendant_ in CIA
cugtody, even though it had-the effect ofidelaying his criminal
trial, The Government’s national securit? interest in delaying
the defendant‘s civilian trial did not ce?se, however, with the .
end of hisg detention by the CIA in Septem;er 2006. BEven after |
that period, the Govermment had °“weighty ;nd gsengitive” interests
in detaining the defendant as an unlawfulialien'enemy combatant
and holding him accountable for his viola%ions of the laws of
war. Hamdi, 542 U.S. at 531 (plurality opinion); gf. id. at 518
(calling the detention of a foraign fighﬁer “for the duration of

the partiocular comflict in which they were captured(]” =

60
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“fundamental and accepted . . . incident éo war®). It also had a
compelling interest in protecting sensiti&e sources and methods
of gathering information — an interest that at a minimum,
refquired careful consideration of what- mOfUMmtO prosecute him in
and made the initial dec1510n_t0 prosecute him in a military
commission reascnable. See, &.d9., Milita%y Commissions Act of
2006, 10 U.8.C. § 94s8d(d), (L) (authorizi#g, among other things,
the clesure of proceedings to protect national gecurity
information); cf. Haig, 453 U.S5. at 307 (étating that ™ [m]easures
to protect the secrecy of our chernment'é foreign intelligence
ocperations plainly serve” the compelling interest in naticnal
security) . :
(U) It is in the context of thesze c?rcumstances that the

_Execuﬁive Branch continued holding the dekendant as an alien
enemy combatant and ¢pted to prosecute hi% in a military
commission for his violations of the laws of war. Those
decieions also warrant this Court’s defer?nce. Sea, &.9..,
Boumediene, 128 S.-Ct. at 2276 (“In consiﬂering both the
procedural and substantive gtandarde useé:to impose detention to
prevent acts of terrorism, proper deferen?e mugt be accorded to
the political branches., . . . The law mu%t accord the Executive
gubstantial authority to apprehend and detain those who pose a

61
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real danger to our security."). And in 1£ght of Diacoliocs, 837
F.2d at B3-84, discussed above, that defeﬁence undermines the
defendant’'s speedy trial claim. The fact that following a
-:change—in- policy, the Executive Branch deaided to pursue civilian
charges against the defendant instead of the military charges
does nothing to undermine or lessen the wgight of the
@Government’e interests or the degree of déference'owed to its
earlier decisions of how best to v1nd1cate them.

(U) In sum, the Tnited States had an extraordinarily
powerful national gecurity interest in detaining and
-iﬂterrogating the defendant, with the comnsequence that his
criminal trial was delayed. Lives were aé stake. If the

Government may deliberately delay & criminal txrial for the

purpose of strengthening its case againstia defendant — a=s

vassell and the other cases discussed abo%e make clear — it
follows that the United States may seek t§ protect national
gecurity, even if it has the collateral g?ﬁgg; of delaying a
defendant’e criminal trial. The £irst re?son (convicﬁing a
defendant) i= net even remotely-as significant as the second
(protecting irmocent  lives from a ruthlesb enemy poseessing the
demonstrated willingness and capacity to kill thousands of

civilians). And while the first reason skirts close to the core

62
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‘concexrns of the Speedy Trial Clause, the latter — which
esgentially disadvantages third parties (thé terrorists about
whom the defendant provided intelligence}%— does not.

2. {T) The-Defendantfe»Countgr-Arguments Are
Unavailing : :

(U) In thg face of the strong ratic%ala for the delay in
his trial, the defendant makes two primar§ arguments. First,
euggesting that national security is mereiy a pest hog Government
rationale for hie detention, the defendan% contends that natiocnal
gecurity should not be permitted to “trum%" his Sixth Amendment
right to a speedy trial, 8Ses Deft. Mem. gt 1 (*[Tlhis motion
agks one primary question: Can national s?curity trump an
indicted defendant’'s Constituticnal Rightito a Speedy Trial?”);
ig, at 44 (suggesting‘that the Governmehfiargues that °“the
interests of national security shield the@ from the consegquences
of depriving Mr. Ghailani of his chstitu?ional right to a Speedy
Trial”). Second, he contends that, wheth;r or not national
security was a legitimate reason for the hovernment's decisicne,
having wmade those decieions and delayed ﬁis trial as a result the
Government mnst now “live with the conseduences" — namely,
dismissal of the Indictment. Id. at 35.; Neither of these
arguments has merit. ' i

(U) The defendant’s first contenti&n — that the Government

‘ 83 . ‘ ,
.

|
’
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ig invoking natiocnal security to “trump” ﬁis constitutional
rights — ie based on a misunderstanding o# the Rarker analysie,
Under Barker, the question is not whether;the Governmént's reascn

. for the delay is sufficient to justify a %iolationlpf th?.
defendant’s constitutional rights; but wh;ther — in light of the
Government’s reasons and the other factors — there was 2

violation in the first instance. That is} the Court is expressly |

'requ;red by Barker to aseess the reascnableness of the
Government s justification for the delay in deciding whether the
defendant was deprived of his right to a speedy trial. The
defendant assumes ag a given that he has $een deprived of that
right, and then argues that national secu%ity cannot “trump” that
deprivation. But the Government's argumeht ig that, in light of
the compelllng interest in national securaty, amoeng other
factors, there is no Sixth Awmendment violation at all.

(U) For this reason, the dafendant'b relliance on ggumggiggg
and other Supreme Court cases concerning Ehe right to habeas
¢orpus, gee Deft. Mem. at 44-50, is mispl?ced. The defendant
contends that jﬁst as the Court held-in t?ose cages that a
foreign national is “entitled . . . to enﬂoy the protection of
the Suspension Clause.” he “was entltled to the full meaning of
hig Sixth Amendment Right to a Speedy Trial once he was 1in the
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custody of the United States.” Id. at 48§ But theré is no
dispute that the defendant is “entitled to the full meaning” of
| his constitutional speedy trilal right. Tﬁe digpute here is over
the substantive contcurs .of the defendant}s right, and to the
limited extent that Boumediene and the othéf cases cited by the
defendant speak to that issue, they cut againgt the defendant’s
argument, not in its favor. As the Courtémade clear in
Boumediene, where national security is at;stake, that fact may be
congidered even in defining the substanti?e contours of a
conatitutional provieion. See, 8.9., gguﬁggiggg, 128 8. Ct. at
2zvé (*In considering both the proceduraléggg_ggggggg;igg
staﬁdards used te impose-detention to pre&ent acts of terroriem,
proper deference must be accorded to the political branches.”)
(emphasis added); id. at 2275 (“Practical considerations and
exigent circumstances inform ;gg_ggg;gi;i?g_ggg_;gagn of the
law’s writs, including habeas corpus. Th% cases and our
tradition reflect this precept.”) (emphaéis added); id. at 2276
(“[0ur cases] stand for the proposition that the Suspension
Clause does not resist innovation in the field of habeas corpus.
Certain accommodaticns can be made to re@uce the burden hgbeas
corpus proceedings will place on the milﬁtary e e 2T

(U) The defendant’s second argument — that, having decided

g5

. e
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to delay his trial for national security feasons, the Governﬁent
must now “live with” dismissal of the Iﬁdictment -.ié equally
meritless. It too puts the cart before tﬁe horse by agsuming the
existence of a speedy trial violatioﬁ. ,Iﬁ addition, to adopt
that arqument would tie the hands of the pnited gtates any time
that it captured on the battlefield a ene&y combatant who was
previocusly indicted, by effectively requi#ing the military or
other authorities to bring that enemy comﬁatant §rcmptly to
civilian court rather than ihterroga;ing @im or holding him
incident to the war., That would be contréry tha Second Circuit’s
decision in Diacoliocg, discussed above. és noted, that case
etands for the propoeition that where theédecision—making of the
Executive Branch is entitled'to deference? the Spsedy Trial
Clause should not be construed to requireithe Executive Branch to
exercige that discretion in a particular panner. gee Diagelios,

837 F.2d at 83-84. | |

(U) To hold that the Speedy Trial Cﬁause now precludes the
United Stétes £rom trying the defendant f;r his crimes because it
opted initially to treat him as an intell?gence asset and alien
enemy combatant would do just that. It.w?uld calcify decision-

making precisely where and when it needs most to be flexible — by

forcing the Executive Branch, *in time offwar and of grave public

6¢
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dangex,” Quirin, 317 U.8. at 25, and on péin of a constitutional
violation that would preclude criminal présecution forever, to
ﬁrioritize law enforcement over national éecurity. As the Second
_Circuit'has made“tlééf,‘fhe'Speedy'Tfi&I’éIause reguires no'shéh
thing. |

3. (U) The BExlstence of Othei‘ Proceedings Was
Another Valid Reason for the Delay in thie Case

(U) There is an independent — znd moﬁe ordinary — reason
that qustified much of the delay in the défendént's trial, a
reason that finds direct suppert in the c%se law cited above: It
is “reasonable to delay” a prosecution duf;‘ing the pendency of
othef proceedings. Jones, 91 F.3d at 8. 'The underlying
principie — that the Government is alloweé to deliberately delay
d prosecution in order to permit other prééeedings te go first -
dates to the Supreme Court's first speady‘trial decizsion in
Beavers, 198 U.S. at 86-87, and has been %eaffirmed many times
since, see, e.g.,, Thomas, 55 F.3d at 150;;gggggg_§;§;gg V. Brown,
325 F.34 1032, 1035 (sth Cir. 2003); Raybora, 858 F.2d at 89;
United States v. Nesbitt, 852 F.24 1502, 1513 (7th Cir. 1988);

Prince v. Alabama, 507 F.2d 693, 701-702 (5th Cir. 1975); Mejias,
i .
552 F.2d4 at 443. Further, that principle lapplies even where the

initial prosecution and ths later prosecuéion relate to the same

undexlying conduct. gee, e, g,, Msiias, séé F.24 at 443

&7
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(rejecting a speedy trial claim where, aféer being arrested
following a joint federal-state investigation, the defendants
were initially prosecuted by the state ana only prosecuted

‘”federally when they had won a suppression. ruling in the, state
proceedings, even though the original arrests were assumed

arguendo to have triggered the Sixth Amen@ment right) .

(U) The reach of the principle is porhaps most vividly

illustrated by the Second Circuit’s decision in Jones. As
discussed above, Jones involved a speedy £rial claim with respect
to the Govermment’s. decision to delay its:prosecutionlin the
Southern District of New York until anoth?r prosecution in the

' Bastern Diastrict of New York had been combleted, a processg that
took 25 moenths because the defendant'é inﬁtial conviction in the
Eastern District of New York was vacated on appeal. The District
Court had granted the defendant’s motion %o dismiss, reasoning
that, among cther things, there had beenflong stretches of
inactivity in the Eastern District of Néw York prosecution and
appeal during which the defendant could readlly have been brought
across the Brooklyn Bridge to the Southern District of New York.
See United Stateg v. Jopes, No. 92 Cr. 925 (IMM) , 1995 WL 296736.
at *6 (8.D.N.Y. May 16, 1885).

(U) The Becond Circult reversed, holding that “*[i]t was

€8
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reasconable to delay the prosecution in the Southern District case
until the Eastern District proceedings ended.” Jopes, 91 F.3d at

8. The Court of Appeals explained: 5

- We"do not-believe that the time Jones was involved in
_pre-trial, trial, and sentencing proceedings should be

regarded as prosecutorial delay. . .:i- As the Supreme
Court has noted, a defendant cannot be tried in
. different districts at the same time. Beaverg V.

Haubert, 198 U.s. 77, 86 (1505) . A gefendant must not
only be present in court during the trial, but his
presence is also needed during pretrial conferences and
arguments on motions and hearings. .; . . Moreovelr, for
an incarcerated defendant, each appearance in ancther
district requires a transfiex between' jails.

14.; gee also MgGrath, 622 F.2d at 41 (dismiseing & speedy trial
claim when, among other things, one federal trial was delayed in

favor of another); Mejias, 552 F.24 at 443 (rejecting a speedy

" trial claim when a federal prosecution was delayed by an initial

state prosecution based on the same conduct) ; Unite 5 V.
Denn, 434 F. Supp. 2d 229, 232 n.5 (6.D.N.Y. 2006) (holding that
the Government was'permitted to await the end of proceedings in

the Eastern District of New York befors Eroceeding with its

‘prosecution in the Southern District of ﬁew York); United States

"¢. Stein, 18 F.R.D. 17, 21-22 (S.D.N.Y. 1855) {denying a speedy

trial claim where proceedings were delayéd pending a separate
H

trial in another district and explaining;that vobviously beoth

trials could not proceed simultaneously.é A defendant =0

62
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circumstanced cannot dictate which of theétwo indictments should
be tried first. The orderly administratién of criminal justice
leaves that choice with the prosecuting oéficials to be exercised
“’"in'g’qod faith.”)* (citation omitted). : e e e

(U) 2pplying this principle ﬁere,'tﬁe delay attributable to -
the defendant’s detention and prosecutionjat Guantanémo was
plainly “reascnable.” First, the defendaht was the subject of
the CSRT hearing, a proceeding intended tb confirm whether he
could be held as an dlien enemy combatant; in March 2007. gSee
Farbiarz Filings Déclaraticn; Exhibit A (bnclgssified CSRT -
Hearing Transcript). In addition, milita?y commission charges
were pending against the defendant, in cn; form or another, from
March 2008 through the date of his transf?r to the Bouthern
District of New York in Jﬁne 2008. BSes D?D Declaration ﬂﬂ g-10,
Further, prior to March 2008, the'Governm?nt was preparing for
the military commission'prosecution, a tésk that required gaining

a familiarity with the military commissi&n gystem, which was

authorized by Congress only after the deﬁendant's arrival at

Guantanamo. See id, 1Y 2-7; gf. Williams, 372 F.3d at 113
(affirming denial of a speedy trial claiﬁ.when, among other
things, “much of the delay before trial ﬁas justifiably requirxed”

For Government preparations — namely, “investigation aggociated
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with the superseding indictment”). 1In faét, the regulations and
rules governing the military commission péoceedings were not even
fully enacted until May 2007. See DoD'Deélaration {94 &n.1.

m That the Govermment, following % change in policy,
opted not to see the military commission érosecution of the
defendant to its end does not alter the aﬁalysis. The holding in
Jones did not depend on the outcome, or e%en the completion, of
the other proceedings. In fact, the firs# prosecution in Jones
ended in an aéquittal. See 51 F.3d at 7;Zg§§_g;§g Meijias, 552
F.2d at 443 (denying a epeedy trial claim;where the federal
prosecution followed an aborted state proéecution involving the
same conduct). WMore basically, it would Le perverse to hold that
the only way the Government could have de@.ayed the defendant's
civilian ﬁrial pending his military cammi?sion trial was to wait
even longer — until the military commissi;n proceedings were
finally and fully completed.

(U) Nor does it matter that the mil';_ita.ry commission
proceédings and the instant proceedings w;re brought by the same
sovereign and that they relate to some ofzthe same undexlying
conduct by the defendant. With respect tb the former point,
Beavers and Jones make clear that it is vglid to delay a

prosecution even when the same goverelgn ? in both of those

71
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cases, the federal Government — is involveé and that sovereign
has made a deliberate choice to prioritize ione proceeding over
snother. |
(0) As for the latter point, the principle that a federal
prosecution may reasonably be dela?ed during the pendency of |
another prosecution applies whether or not;the other prosecution
yelates to different conduct. Sea, ©.9., ﬁgjias, 552 F.24 at
443. Moreover, the charges against the de%endant in the military
commission proceedings velated to his conduct peyond the Embassy
bombings. They included the defendant’s aBSistance to al Qaeda
ovef the course of six years, from 1998 thFough 2004, Seg DoD
peclaration § 8. Finally, the military coﬁmission charges
differed as a matter of law from the charées here because, by
definition, they.were for the defendant’s violations of the laws
of war, not for his violations of the criminal code. The

jurisdiction of military authorities “to punish those guilty of

offenges againet the laws of war is long established »  Jgohngon
v. Eisentrager, 339 U.S. 763, 786 (1950},, gee Quirin, 317 U.8. at

42 n.14 (listing numerocus uses of militar? commissions during the
Revolutionary War). As the Sixth Circuit noted in a case where
' the defendant, a U.8. Army Medical Coxpe oolonel, had been

indicted after initial charges for the sane conduct had been
‘ I

72
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dismissed in the courts martiai gystem (liﬁe the military
commiseion system, a system of military justice): “[Ilt is well
established that, under proper ciroumstanoés . . . , military and
civizion courts enjoy concurrent jurisdiction . + . ; and such
concurrent jurisdiction affo:ds the pertinont authorities a
choice of forum in which to prosecute the offender, an election
génerally resolved by considerations of comlty and relevant
military and civilian intexests.” Unjite E; tes v. Talbot, 825
F.24 991, 997 (6th Cir. 1387); see glso _;,g_ at 997 n.4 (rejecting
" the defendant’s speedy trial claim) g
() In fact, 1if anything, thers was a stronger cose for
delaying the trial in this case than there wae in Jones and the
other cases cited above, for two reasons.i Firet, while the
Government in Jones theoretically could have managed to pursue
the two proseoutions simultaneously with little difficulty — the
Maxrshals Service routinely brings prisoners from Brooklyn to
court in the Southern District of New Yorﬁ — the same oannot be
eaid of the military commission prosecution in Cuantanamo and the
civilian trial here. Cf. Thomas, 55 F. 3d at 150-51 (eciting
avoidance of “increasling] inmate transpogtation pack and forth

between the state and federal systems with consegquent additiconal

safety risks and administrative costs” in deeming it reasonable

73 i




DEC. 15. £@Se 1298aM01028A0AC/T Document 850-2  Filed, 12/18/2009 Np&GR 22 b1 T2

to delay federal prosecution until completion of state

prosecution) . . _

(U} Second, one reticnale for ellowiné the Government to
delay a second proaecutlon is that the chernment could decide to
forego the gecond prosecutlon if the pun;shment imposed in the
first proceeding is wcommensurate with the crlme v Id. at 150
n.6. That rationale hag added force wheref ag here, the death
pehalty could be imposed in the first proceed;ng. See infra
(noting that prosecutors'initially gought the death penalty
against the defendant in the wilitary commiseion proceedings,
although the Convening authority did not aﬁthcrize it).

(U). In sum, under Beaverg and ggggg,iit wae plainly
vreagonable” for the Qovernment to delay the defendant’s criminal-
trial while he was detained and prosecuted at Guantanamo

(U) In the final analysis, the defenﬂant cannot establish
what he must to hold the deliberate delays in this case against
the chernment: that the Government sought the delays to “hamper
the defense.” Barker, 407 U.8. at 531. For 67 months — the
majority of-the time between his lndictment and arraignment — the
defendant was & fugitive and an active participant in al Qaeda, a

group with which the United States was and ig at war, and he was

actively assisting. terrorzsts responsible; for planning attacks on
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American and other Western targets. When ;e was finally captured
durlng the war with al Qaeda, the defendant wasg - like otherx
high-value al Qaeda terrorists taken into United States custody —

; Ldéialhed, interrogated, and prosecutad forjviolations of the laws
of war. ;

() In treating the defendant in thié manner, the
Govermment d1d not seek a ‘“tactical adwantége" against him in a
criminal trial Tt did not Mirandize the aefandant at any peoint
Atc preserve the poseibility of later uslng ‘his inculpatory
gtatements. It did not maintaln a strict chain of custody w;th
respact to physical evidence in the manner. of a law enforcement
agency. It did not ask him for 2 waiver of gpeedy presentment.

As evidenced by this motion, what the Gove;nment digd during that
pericd, far from ‘hampering” the defense ip this case, has
provided the defense with legal argumentsiit never would have had
if the defendant had been brought promptly to trial in the
Scuthern District of New York. It follows that the Government'’s
delays — deliberate though they may have been, in a sense — were
not for the purpose of “hamper [ing]” the §efense in this criminal

trial Nor were they negligent. Insteadf they were vyalid”

within the meaning of the gecond Barkex factor

i
\
!
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11T, (W The pefendant’s Failure to Demand a Speedy Trial Weighs
Heavily Against Hig Claim

m The third gg;kgg factoy — whether
. and when the defendant “assert[ed]” his right to a speedy triai -
cuts heavily against the defendant Thé déféndant was well aware
that he was wanted in the United States during the 87-month
period in which he was 2 fugitlve and an active participant in al
- Qaesda, yet — for cbvicus reasons — he never sought a trial on the

charges during that periocd. Nor 4id he seek a trial on the
criminal charges during the -period he was in United
States custedy, even though for much of that period he was
represented by gkilled counsel and he démonstratéd no hesitation
to assert other rights. put simply. the defendant expressed no
interest in ﬁ criminal trial, speedy or otherwise, until the .
Spsedy Trial Motion Under well—established gupreme Court and
Se;ond circult case 1aw, that tardy and opportunistic invocation
of the right weighs heavily against his speedy trial claim.

A, (7) Applicable Law

(U) As noted, the third Barker factor is “the defendant’s
responsibility to assert his right.” 407 U.8. at 531. This
factor is a product of the Barker Court’s observation that the
rigﬁt to a s§eedy tvrial differs from an accuged’s other

constitutional rights because a ndeprivation of the right may

7€
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prosecution bears the burden o

work to the accused’s advantagk.” Id. at 521. Because the
procf and over time witnesses way

become unavailable or theixr meﬁories may fade, *[dlelay is not an
uncommon defense tactic.” ;QLE Weighing the “frequency and
force” of a defendant’s objectgons to the lack of a gpeedy trial
allows a court to distinguish %enuine claims from opportunistic
claimes, and prevents a defenda%t from sandbagging the Government
by delaying a trial only to se;k dismissal of the charges at a
later date. Id. at 529. !
(U) Thus, in Barker, the‘Court explained that *[w]hether
and how a defendant asserts his right is closely rslated to the
other factors,” because the “erength of his efforts will be
affected by the length of the 5elay, to some extent by the reason
for the delay, and most partlcﬁlarly by the personal prejudice
, that he experiences.” ;ﬁa Reasoning that “[t]he more
gerious the deprivatién; the m%rs likely a defendant is to
complain,” the Court concludedithat'a defendant’s assertion of
his speedy trial right ie ther%fore “entitled to strong
evidentiary weight in determin%ng whether the defendant is being
deprived of the right.” Id. a# 531-32. To underscore the point,
the Court expressly “ggpggg;ggtg] that failure tc assert the

right will make it difficult far a defendant to prove that he was

|
| 77
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|
denied a speedy trial.” Id. %t 532 (emphasis added); accord

Doggett, 505 U.S., at 653 (statling that, if a fugitive defendant
knew of an indictment and failled to assert his right to a speedy
trial, the third Barker factoy “would be weighed heavily against

him”) . |

(U) Courte applying the g__&g; test have made clear that a.
defendant's delay in asserting the right to a speedy trial

|
militates strongly against granting a motion to dismiss ths

indictment on that ground. gSel , Dnited States v. Vasquez,
918 F.2d 329, 3238 (24 Cir. 199?) {holding that the defendants’
22-month delay in asserting thg right “weighled] heavily” against
their speedy trial claims becapse it “hardly render[ed] plausible
thelr contention that an expedFtious resolution of their cases
was a matter of pressing constﬁtutional importance for them”).
Courts have greeted with partiLular skepticism an assertion of
the right to a speedy trial th@t is made for the first time in a
motion to dismiss an indictment See, a.g,, Abad, 514 P.3d at
275 (discounting the defendant?s vopportunistic[}” invocation of
his spéedy trial rights); g;gg;,,51o F. Supp. 24 at 343 (noting
that the defendant “did not unLil this motion [to dismiss the

indictment] make any effort to assert his speedy trial rights”);

gee also, e.g., M@L_v Sears, Roebuck & Co., 877 F.2d

78
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734, 740 (9th Cir. 1983); QQEE 622 F.2d at 41. Such a record
“suggests that (a defendant] d&d net want a speedy trial until
[his] right to a speedy erial becams a posaible means by which te
obtzin dismissal of the chargeL agalsst [him] .” Unilted States V.
Colembo, 852 F.248 19, 26 (lst &ir. 1588) .

(0) Significantly, a deflndant's failure to express an
interest in a speedy trial ear}y, forcefully, or freguently
weighs against a motion to dis&iss on such grounds even if his
fajilure to raise the igsue occﬁrred while he was a fugitive, so
long ag the defendant knew aboLt the charges against him {or,
more to the point, so long as the defendant does not show
otherwise). See, €.9., ﬂgsgg_ﬁ,_sos U.S. at 653; _;ggg 510 F.
gupp. 2d at 343. In other words, the mere fact that a defendant
may rationslly want to avoid t;zal altogether — and thus choczes
.to remain a fugitive — does not axcuse his failure to exXpress an

interest in a speedy trlal for\purposes of the third Barker

factor.

() This Court's decisio% in Stone is instructive. In
Stone, the defsndant was 1ndicted in 1992 for securities fraud
and other offenses. See 510 F% Supp. 24 at 335. At the time of.
indictment, however, the defenéant had left the United Btates for

.
Costa Rica. Although the United States Government promptly

|
|
| 79
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submitted a request to Costa %ica for a provisional arrest
warrant, the Costa Rican auth%rities did not arrest the defendant
until 2006 - 14 years after h% had been indicted. gee id. at
332-40. Once in the Southern bistrict of New York, the defendant
moved to dismise the indictment for lack of a speedy trial. This
Court denied the motiom in part due to hisg failure to raise the
igsue while he was in Costa Rica.' See id, at 343,  Moreover, the
Court did so despite the defenhant's claim — unsupported by

evidence — that he was unaware of the indictment prior to 2002.

The Court explained that “[e]vkn if the unsubstantiated claim of
ignorance of the indictment ba#waen 1992 and 2002 were credited

. defendant concededly has'known of the indictment since 2002
and done nothing either to pro%eed to trlal or to assert the
claim now being asserted.” ;gL

B. (U) Disecussion ‘

(U) As in g;ggg} the thi?d Barker factor weighs heavily
against the defendant’s speedy|trial claim here because he did
not agsert his right until the}instant metion. Notably, that

failure began long before he whs sven in United States custody

because the defendant indisputably knew about the charges agalnst
" him while he was a fugitive. *he Indictment and his co- '
£

.
defendants’ trial were well and widely publicized, and the
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defendant admitted that he kneg he had been wanted. See FBI
Declaration 9 n.2 (describin% that the defendant showed his
wife his wanted poster while h% was a fugitive); see algso Stone,
510 F. Supp. 24 at 342-43 & n.Lz (noting that it ié the
‘defendant’s “burden at least tL submit evidence thaﬁ, 1f
gredited, would establish that;the Barker factors,” inéluding the

third factor, “weigh in his favor”). The defendant’s failure, as

Barker itself made cleaxr, is “gntitled to strong evidentiary
weight in determining whether Lhe defendant is being deprived of
the right” to a speedy trial. !ga,gls__e;, 407 U.S. at 531-32. It
“weigh[él heavily against him.% Doggett, 505 U.8. at 653.

(U) The fact that the de%endant was represented by multiple
lawyers during much of the tim% he was at Guantanamo, yet never
aseserted an interest in a spee$y trial on the Indictment, makes
his claim even weaker.? Under!the law, a defendant’s failure to
demand a speedy.trial is geemeé significant even where he was

|
unrepresented by counsel at th$ time of that failure. Sese, e.ga.,
1

B m The defendant’s apparent
failure to assert an interes n a speedy trial during his

detention by the CIA presumably should not weigh against him
bacauge he 4id not have a meaningful opportunity to assert such
an interest. Nevertheless, it |bears ncting that the defendant’s
conduct did not evidence an interest in a speedy trial either
vefore that detention (when he iwas a fugitive) or after (when he
wag in DoD cusgtody).

|
|81
|
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Doggett, 505 U.3. at 653; Stone, 510 F. Supp. 2d at 343. Where,
as here, a defendant has a lawyer, his silence is even more
notewcrﬁhy. ‘That his lawyers may have reprssentedrhim primarily

mwmin"tpemmilitaryhcommsasipnﬁp;eceedingsumakes_no,differsnce. o) PR
Jones, 91 F.3d at 8 (finding that the District.cdurt had erred in
disfegarding a notice of the indictment sent to the defendant’s
lawyer in a different proceeding because *[as] both an agent and
a fiduciary,” the defendant’s lawyer had been obligated to keep
him advized of relevant matters).

| (U} In contending that the third Barker factor weighs in

his favor, the defendant ignores his failure to assert the right
during the entire 67-month period in which he was a fugitive.
See Deft. Mem. at 50-52. He alsc alleges that he did raise his
right to a speedy criminal trial in several court filings
beginning in July 2608. See id. at 51 (citing a habeas corpus
petition filed in the District of Columbia dated July 10, 2008).
But even assuming arguendo that this allegation were true, the
third Bgrkgr factor would still weigh against the defendant
because July 2005 was long after he learmed of the Indictment as
a fugitive. It was evén 17 months after his March 2007 CSRT
hearing, when he was expregsly told about the Indictment. ‘ggg

Farbiarz Filings Deeclaration, Exhibkit A, at 4' {Unclagsified CSRT

g2
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began) .

Hearing Transcript). That delay alone cuts against the

defendant’s speedy trial claim. Cf. Vasquez, 918 F.2d4 at 338
(holding that the defendants’ 22-month delay in invoKing their
right to a speedy trial-ﬁweighfedlrheavily”magainsﬁftheirwciaimT"'7

even where they had invoked the right four months before trial

(U} In fact, the third Barker factor weighs even more
heavily against the defendant than that — because a review of the
record makes clear that, despite'ample cpportunity to do go, he
never made even a pro forma request for a speedy trial on the
Indictment until the instant motion. See Barker, 407 U.S. at 528
{2 trial court may “weigh the frequenéy and force of the [speedy
trial]‘objections as oppoéed tb attéching significant weight to a-
purely pro forma cbjection”). To the limited extent hé focused
on the Indictment at all prior to arriving in the Southerm
Digtrict of New York, he sought only to dismiss it (and not on.
speedy trial grounds), which does not suffice. gee., e.g,, Lape,

561 F.2d at 1079 (holding that a demand for a speedy trial is

'inadequate when, inter alia, the relevant motions were

“indicative of an interest in having the indictment dismissed,
rather than of an interest in expediting the proceedings”) .

(U) Nor iz his failure to seek a speedy criminal trial

B3
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while at Guantanamo all that surprieing, for at least two
reasons. Firat, whereas the demth penalty was taken off the
;able,in the military commission proceédings relatively eérly in
the process,.gee Ferbiarz.Filings Declaration, Exhibit B (October
3, 2008 Direction of the Convening Authority) (removing the death
penalty as an option in the military commission proceedings), it
remained throughout the defendant’s detention at Guantanamo a
realistic prospect in a federal ‘criminal triﬁl.“ Thus, a= in
Barker itself, the defendant likely “did not want a speedy trial”
because by waiting he thought he might avoid a civilian criminal
trial altcgether. Id&. at 535-36, | |

() sécond, the defendant exhibited no real interest im a
speedy trial even in the military ccmmission proceedings. To the
contrary, as discussed bglow, he exp;essly consented to a delayed
trial date, see Farbiarz Filings Declaration, Exhibit C
(Schedﬁling Motion) at 2; and only later — when there was a
higher likelihood of being brought to New York, where the death

penalty was still a poseibility — 4id he request a gpeedy trial.

“ (U) Although the death penalty was not ultimately
imposed, it was sought against the other defendants who were
previocusly tried in this case, perhaps giving the defendant more
reason to believe it would be sought against him in a civilian
trial. The Department of Justice determined not to- seek the
death penalty against the defendant only on Ottobex 2, 2003. BSee
Farbiarz Filings Declaration, Exhibit D (October 2, 2008 letter).

g4
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Seeking an adjournment to prepare for trial only to complain
;ater about that delay is precisely the sort of gamesmanship that
the Barker “demand” factor was designed to prevent. See, e.9.,

- Abad, 514 F.3d at 274-75-(rejecting a speedy trial-claim -because
the defendant invoked it vopportunistically, raising his speedy
trial right when it suited his interests, but not when the delay
benefitted him”).

(U) In hie Memorandum, the'deféndant claims that he “put
the Goevernmment on immediate notice of his'iﬁtent to assert his
right to a Speedy Trial” b? filing four documents: (1} a petition
for the writ of habeas corpus filed by counsel in the District.of'
Columbia on July 10, 2008 (the “Second Petition”); (2) a petition

for the writ of habeas corpug flled pro se in the Scuthern
District of New Yoxrk on Mérch 9, 2009 (the “Third Petition”); (3)
a letter submitted to Judge Duffy dated May 9, 2009 (the “Duffy
Letter”); and (4} a “Demand for Speedy Trial” filed by his
appointed counsel in the military cdmmission proceedings on May
12, 2009 (the *Commission Demand Letter”). See Deft. Mem. at 51
(citing filings). The defendant’s claim does not withstand
scrutiny.

(0 a= én initial matter, the Second Petit;on was actually.

preceded by a first habeas petition (the “First Petition”),

8B
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unmentioned in the Defendant’s Memorandhm, which was £iled by
counsel bn or about May 29, 2008, in the United States Court of
Appeals for the District of Columbia. See Farbiarz Filings
';ADeclaration;*Exhibft“E“{First Petition). That petiticn, filed

over 14 months after the CSRT hearing and almost 10 years éfter
the Indictment, méde no mention of the Indictment, let alone.a
desire for é gpeedy trial on the Indictment. Instead, the First
Petition merely sought review‘df the determination made in the
CSRT hearing that the defendant was an enemy combatant. Seg

_ Farbiarz Filinge Declaration, Exhibit E (First Petition) at 1.
Moreover, a few weeks after the First Petition was filed, the
defendant requested, through his military lawyers, that the First
Petition be dismissed. ' 8ee Farbiarz Filings Declaration, Exhibit
F (July 23, 2008 Acuff Declaration) § 5. Even moxe significant,
he directed “that no legal actions be filed on his behalf in any
.court outside of Guantaname,” id, — thereby making absolutely
clear that he was not, and had not been previously, interested in
séeking a speedy trial in federal court.

(U) In spite of the defendant’s stated wishes that no

filiﬁgs be made in any court outside of Guantanémc, on or about
July 10, 2008, an attofney named Scott Fenetermaker filed the

Second DPetition on his behalf in the United States District Court

g6
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for the District of éolumbia. See Farbiarz Filings Deélaration,
Exhibit G (Second Petition). Although the defendant ultimately
adopted the substance of the Second Petition, gee Farbiarz
~~ - Filings Declatratiocn, Exhibkit FV(July 23,72008 AcUuff "Déclaration)
¢ 7; Farbiarzrsilings Declaration, Exhibit H (July 22, 2008 David
Declaration) Y 4, it too made no mention either of the Indictment
in the Southern District of New York or of a desire for a speedy
trial on the Indictment.'® Instead, the substantive porticn of
the Second Petition read in ites entirety: “Petitioner Ghailani
maintains his innocence of all wrongdeing . . . . Petiticner
Ghailani is being held in violation of the law and Constitution
of the United states, as well as the international law of azrmed
conflict.” Farbiarz Filings Dedlaration, Exhibit G (Second
Petition) at 1-2. Accordingly, the Second Petition did not
constitute an assertion of the right to a speedy trial either.

(U) In the meantime} the military commission proceedings

_ ¥ (U) Although the defendant embraced the Second

. Petition, Fenstermaker's notice of appearance was stricken on or
about August 18, 2008. See Farbiarz Filings Declaration, Bxhibit
I (August 192, 2008 Order). Thereafter, the defendant’s lead
lawyer on the Second Petition was David Remes of Covington &
Burling. BSee id, No further filings were made in support of the.
Second Petition, and it ultimately was dismissed voluntarily on
or about May 21, 2009, after the District Court ordered the
plaintiff to show cause why the petition should not be dismissed
for fallure to prosescute. See Farbiarz Filings Declaration,
Exhibit 7 {May 12, 2009 Order to Show Cause).

87
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against the defendént at Guantanamo were proceeding apace.
Despite being represented by multiple lawyers in those
proceedings, however, the defendant made no request for a spesdy
triél on the Indictment. In a £iling befors the military
commisaion dated Octobexr 20, 2008, the defendant’s military
lawyers did ask for a trial date of July 15, 2009 — but only in
the military commiegion proceedings, wiﬁh no mention made of the
Indictment. See Farbiarz Filings Declaratidn, Bxhibit C
(Scheduling Motion) at 2. Further, in light of the complexity of
the case, the defendant wgpecifically agreeid] that all delay
from the date of this request until the date of trial is
_ attributable to the Defense.” Igd. at 3.‘ In subseguent hearings
and filings, the defendant made no mention either of the
Indictment in the Southern District of New York or of any
interest in a trial on the Indictment. See, &.9./ Farbiarz
Filings Declaraticn, E#hibit K (October 22, 2008 Tramscript),
Exhibit L (November 17, 2008 Defense Mction to Modify Protective
Order #1), Exhibit M (December 8, 2008 Delfenss Request for Bill
of Particulars).
() A= noted in the Background section above, on January
22, 2009, Presideﬁt Obama signed Executive Order 134%2. To thg

extent relevant here, the Executive Order directed the immediate

g8
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palt to military commission proceedings, gee Exedutive Order
13492 § 7; stated that the detention facilities at Guantanamo
would be closed within one year, gee id. § 3; and provided that
detainees not tapped for release or transfer would be considerad
for prosecution in federal criminal court, gee id. § 4(c)(3).
Because, as the defaﬁdant's own lawyers recognized, a man as
dangercus as the defendant was not a likely candidate for release
or tfansfer, gee Farbiarz Filings Declaration, Exhibit N (April
13, 2009 Defense Reply for Prosecution Response to Defense Motion
to Compel Dizcovery) at 4 (“any suggestion .A. . that the United
States Government may release Ghailani is laughable”), the
Executive Ordexr gignificantly increased tharprospect that he
would be brought to the Southern District of New York to be
prosecuted on the Indictment.

() Far from inviting this outcome, however, the. defendant
began doing all he could- to avéid the instant prosecution —
either by seeking a speedy trial in the military commission
proceedings at Guantanamo or by gecking dismissal of the
Tndictment on other grounds. Thus, for example, when, on Jahuary
23, 2005 (the day after the President igzued the Executive
ordexr), military prosscutors sought a continuance of the trial

date in light of the Executive Order, see Farbiarz Filings

89
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Declaration,'Exhibit 0 (January 23, 2009 Government Motion for
120-Day Continuance), the defendant’s military lawyers objected
to the request an&largued that the defendant’s speedy trial
rights required the mpilitary prosecuticn t& go forward without
delay, gee Farbjarz Filings Declaration, Exhibit P (January 23,
2005 Defense Responze to Govermment Request for 120-Day
Continuance in the Intexests of dustice) at 3-4. In filing after
£filing thereafter, the defendant continued to seek a speedy trial
in the military commission proceedings oy dismissal of the
military commission chargés. Bee Farbiarz Filings Declaratioen,
Exhibit O (Februaxy 9, 2008 Defense Response to Prosecution
Supplemental Filing), Exhibit R (February 13, 2009 Defense Motion,
to Reconsidgr the Ruling on Government Motion te Continue), '
Exhibit § (March 27, 2009 Defense Motiom to Compel 5iscovery).
None of these filings mentioned a desire for a speedy criminal
trial on the Indictment.

(U) The final three documents invoked by the defendant in
his Memorandum — the Third Petition, the Duffy Lettsr, and the
Commiseion Demand Letter — were filed on March 9, 2008, May 9,
2009, and May 12, 2009, respectively, which was, at best, almost
24 mqnths after the CSRT hearing, when he was expressly advised

about the Indictment. Cf. Vasguez, 918 F.2d at 338 (holding that
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a 22-month delay “weigh(ed] heavily” against the defendants’
speedy trial claim). Even then, the defendant himself made no
asgertion of anything approximatingra speedy trial right. |

(U)" In the Third Petition, which was £iled pro se, for
example, the defendant demanded dismissal of the Indictment, but
made no mentiocn of the right to or an interest in a speedy trial.
See Farbiarez Filings Declaration, Exhibit T (Third Petiticn).
See, e.g., Douglas v. Cathel, 456 F.3d 403, 418 (3d Cir. 2006)
(providing that a pro se filing “must make a ‘reasonable
assertion’ of the right so as to put authorities on notiée of his
Sixth Amendment claim~”); Lane, 561 F.24 at 107¢ (holding that
séeking dismisesal is not “indicative . . . of an interest in
expediting the proceedinge”). The Commission Demand Letter, on
the other hand, did not seek a speedy trial on the Indictment in
the Southern District of New York; instead, it merely gought a
speedy trial cn the miiitﬁry commission charges at Guantanamo.
.'ggg Farbiarz Filings Deciaraticn, Exhibit U {(Demand).

(U) The only document that even piausibly invoked the right
to a speedy criminal triél was the Duffy Letter, which was filed
on May §, 2009 — 26 months éfter the_CSRT hearing and almost 11
years after the Indictment, and only one month before the

defendant’s arraignment in this Court. gSee Farbiarz Filings
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Declaration, Exhibit V (Duffy Letter). The Duffy Letter did
indeed expfessly "demand[] 2 speedy trial” puréuant te the Speedy
Trial Clause and other provisions. Id., But rather than being a
"pro ‘Se Letter,” Deft. Mem. at 51, the Duffy Léttér has prepared
by Fenstermaker, the same attorney who initially filed the Sececnd
Peti;ion against tle defendant’s wishes and was subsequenﬁly
stiicken from that petition and barred from making any further
filings for the defendant. Ae this Court is aware, on May 27,
2009, Judge Duffy entered an Order recounting the numerous
filings that Fenstermaker had made on behalf of Guantanamo
detaineea, including the defendant. See Farbiarz Filings
Declaration, Exhibit W (Order)-at 1-2. In light of this historxy,
Judge Duffy indicated that Fenstermaker's notice of appearance in
the Southern District of New York would be stiicken'if he did not
file an affidavit by June 8, 2009. See id, at 3. No affidavit
wag filed. See Farbiarz Filings:Declaration, Bxhibit X (docket
sheet excerpt covering the period from May 1, 2009 through July
1., 200%8). Accordingly, on June 30, 2009, Fenstermaker was
relieved as counsel. See id. (June 30, 2003 Minute Entry).
(U) Thua, ﬁhe Duffy Letter waes filed by a lawyer who could
' not and did not gpeak for the defendant, and is therefore legally

irrelevant. Moreover, sven if it were deemed an effective
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agsertion of the defendant’s desire for a speedy trial, the
1etter was filed only on the eve of the defendant’s appearance in
Court - many years after he first learned of the Indictment.
T In short, & review of the defendant’s history makes
clear that he has not, until now, agserted his right to ﬁ gpeedy
trial on the Indictment. The_record therefore “suggests that
[the defendant] aid not want a speedy trial until [his] right to.
a speedy trial became a possible means by which to cobtain
dismissai of the charges against {him] .* Colombo, 852 F.24 at
26; gee also, €.9., abad, 514 F.3d at 275 (discounting
defendant'’'s vopportunistic”’ invocation of his gpeedy trial
rights). In fact, even accepting the defendant’s inaccurate
intérprétation of the record, ‘and ignoring the 67-month period in
which the defendant was 2 fugitive but indisputably learned about
_the Indictment, the third Baxker factor weighs heavily aga;nst
hiﬁ — @o much go that it is w@ifficult for [him] to prove that he'

was denied a speedy trial.” 407 U.S. at 532.

Iv. (U) The Delay Did Not Prejudice the pefendant

(U) Finally, the fourth Barker factor — prejudice — favors
the Government as well. The defendant alleges twe kinds of

prejudice. Although it may raise concerns in other contexts, the
93
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firet kind of prejudice cited by the defendant —~ the
oppressivenass of his “pretrial” custod? by the CIA — ig
immaterial for purpcses of the Speedy Trial Clause, because there
;;.ﬁo cansal relationship between such oppressiveness and the
tndictment in this case. The secend kind — prejudice to the
defendant’g ability to mount a defenseé — does not guxvive
scrutiny. There is no basis to presume such prejudice in thie
case, and the defendanﬁ hae failed to identify any particulﬁrized
way in which he was prejudiced. That failure is esgpecially
notable given the extensive record in this case and the number of
capable lawyers that are working or have worﬁed on tﬁe
defendant’s behalf.

A. (g) applicable Lavw

(U) As noted, the fourth and £inal parker factor ig

vprejudice to the defendant.” 407_U.S. ar 532, In contrast to

 other areas of the law, in which prejudice generally means harm

to the defense, the Supreme Court hag recognized that “prejuaice"
for speedy trial purposes can take three gifferent forms. See
poggett, 508 U.g. at 654; Baxkexr, 407 U-8. at 532. As the Barker
Court explained:

Prejudice, of cCoOurse, ghould be aggegsed in the 1ight

of the interests of defendants which the speedy trial

right was designed to protect. This Court has

jdentified three such interests: (i) t© prevent
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oppressive pretrial incarceration; (ii) to minimize

anxiety and concern of the accused; and (iii) to limit

the possibility that the defense will be impaired. QF
theze, the most gerious is the last . .

_ Barkaex, 407 U.8. at 532 (footnote omitted).

(M As a general matter, aitﬂéugh all the Barker factors
‘must be balanced, the sprejudice” factor temds to loom especially
large, and a defendant can rarely prevail on 2 speedy trial claim
'abseﬁt a showing of actual prejudice. See. a,g., Beed V. Farley,
512 U¥.8. 3392, 353 (1994) (“A showing of prejudice is required to
establish a violation of the Sixth Amendment gpeedy Trial Clause,
and tﬁat necessary ingredient ig entirely missing hexe.”);
Rayborn, 858 F.2d at 34 (stating that ‘courts generally have been
feluctant to find a speedy trial violation in the absence-of
genuine_prejudice”) (intérnal c;tation om;tted). affirmative
proof of particularized prejudice is not alwayes required, because
the erosion of exculpatory evidence and testimony can wrarely be
shown.” Barker, 407 U.S. at 532; accord Deggetk, 505 U.8. at
655; Moore v. Arizona. 414 U.S. 25, 26 (1973) (pexr curiam) .
However, a presumption of prejudice is generally warranted only
where the other Barkex factors weigh strongly in the defendant’s
favor. See Doggett, 505 5.5, at §58; United States v. Koskoas,
ggg F.2d 254, 257 (24 Cir. 1983) (holding that when the three

other Barker factors do not favor either side, the “possibility
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of prejudice” is not sufficient to establish a épeedy trial
violation); Rayborn, 858 F.2d at 34 (¢iting an Eleventh Circuit
case fox the proposition that “unlees the other‘three Barker
factors all welgh heavily against the government, defendants must
demonstrate acﬁual prejudice"); '
- (U) Discuesion
(my In Ehe present case, the defendant alleges only two out
of the three forms of prejudice identified in Barker. He makes
no claim that he was prejudiced ‘by living under a oloud of
anxiety, suspicion, [orl hostility.” -Earkg;, 407 U.8. at 533.
Tnstead, he alleges, first and foremost, that his detenticn by-
the CIA (but not by DoD) was woppressive,” Deft. Mem. at 52-67;
and, second, that the delay prejudiced hie ability to defend
‘against the charges at trial in various ways, gee ;g; at 40-41,
67-70. Neither argument weighs in the défendant's favor.
1. - {U0) The Defendant's'netention‘and Interrogation
by the CIA Were Not Ccaused by the Indictment and
Therefore Do Not Qualify as upretrial” Detention
| for Speedy Trial Clauee Euxppses '
7 (U) The primary form of prejudice invoked by the
defendant — the alleged voppressiveness” of his detention by the
CTA, gee Deft, Mem. at 52-67 — does not suppert his speedy trial
claim. While the length and nature of that detention may have

relevance to other legal arguments or claims, they are not
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relevant to his speedy trial claim for cne gimple xeason: There
was no causal relationship between the Indictment itself and the
défendant’s-detention and interrogation by the CIA. That is, the
defendant would have been detained and interrogated by the CIA iﬁ
the manner he was whether or not he had been indicted.

(U) For the cppressiveness of pretrial detention to be
?slevant under the fourth Barkar factor, cage law requires some
causal connection between the criminal charges the defendant
seeks to dismise and that cppressiveness. B2ea., €.9., United
‘S8tates v. Lainez-Teiva, 129 F.3d 89, 92 (24 Cir. 1997) (per
curiam) (holding that the defendant could not “eclaim prejudice
traceable to any cppressive pretrial incarceration, because he
would have been serving his state sentence in any event”). Where
a defendant is detained pending trial on the very charges he
seeks to dismiss, that causal relationship ig sélf—evident. See,
e.g., Barker, 407 U.S. at 520-21, 532-33; ses also Smith V.
Hopey, 393 U.S8. 374, 378 (isss), A defendant may also satiefly
the causation requirement, however, by showing that the criminal
chargee he seeks to dismiss somehow aggravatéd the otherwise
unrelated detention, by, for example, making him ineligible for
early release or for a rehabilitation program. 3See, &.9.,

Prince, 507 F.2d at 703, 707; United States v. Bxown, 520 F.2d
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. 1106, 1112 (D.C. Cir. 1975).%

_ () The key point is that, where a defendant’s detention
was due to causes or charges unrelﬁted to the charges that the
defendant is seeking to dismisg, and the charges he seeks to .
diemise 4id not in any way worsen the detention, the detention

. 4tgelf cannot give rise to a claim of prejudice for speedy trial
purposes. Ses lLalpez-Teiva, 129 F.3d at 92; gee alsgo., e.d,,
Onited States v. Knight, 562 F.3d 1314, 1324 (1lth Cir. 2009)

(rejecting a claim of prejudice where the defendant “complain{ed]

1 () In Smith, the Supreme Court discussed several ways
in which incarceration in another jurisdiction on unrelated
charges may be relevant to a speedy trial claim. See. 8.g.. 383
U.S. at 378-79. The primary ways identified by the Court involve
eituations where new charges aggravate the length or conditions
of incarceration. gee, e.g., 1d. at 378 & n.8 {* [U]l nder
procedures now widely practiced, the duration of [a defendant’s]
present imprisonment may be increased, and the conditions under
which he must serve his sentence greatly worsened, bY the
pendency of another criminal charge outstanding against him.”);
a=e also Moore, 414 U.S. at 26 (noting that where a defendant is
incarcarated after conviction in another state, new charges may

have a “pogsible impact . . . on his prospects for parole and
meaningful rehabilitation”). But the Smith Court noted also that
“the possibilities [of] long delay . - . impair[ing] the ability

of an accused to defend himself are markedly increased when the
accused is incarcerated in another jurisdiction.” 383 U.3. at
379-80 (internal quotation marks omitted). That form of
prejudice, however, is not related specifically to the conditions
of confinement, which is the gravamen of the defendant’s claim
with respect to hip detention by the CIA. Instead, it relates te
the general risk inherent in any period of pretrial delay of
prejudice to a defendant’s ability to defend against the charges
at trial. As discussed in the next section, the defendant makes
a trial-related prejudice argument here, but it is unpersuasive.
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about the conditions of his detention in a maximum-security
facility” on the grounds that “he would have been otherwise
sexving a state sentence of impriscnment and was housed in the
maximum-security facility because of his earlier escape");.ggiggg
g;;teé v. Hatfeorqd, 458"’F;3d 891, 907 (6th Cir. 2006) (holding
that becausc the defendant “was already incarcerated on state
murder charges, he had suffered no oppressive pretrial
incarceration at the hands of federal authorities”); United
States v. Sproutg, 282 F.3d 1037, 1043 (8th Cir. 2002) (holding
that because the defendant “would have been serving a sentence on
-another charge even had he not been indicted for escape” he ‘“was
not oppressively incarcerated while awaiting trial for” escape);
United States v. Grimmend, 137 F.3d 823, 830 (4th Cir. 1998)
(rejecting a claim of prejudice based on “oppressive pretrial
incarceration” because, ®[a]lthough [the defendant] was
incarcerated during the 35-month periocd between his indictment
and his arraigmment, his pretrial incarceration was a result of

his [a separate crimel”)}.

=TI 7 This rule of causation is fatal to

the defendant’s claim of prejudice from the allegedly oppressive
nature of his interrogation and detention by the CIA because the

mere fact that he was indicted neither caused nor worsened the

S8
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interrogation and detention. The defendant was detained by the

CIA because he met the criteria of the RDT Program, which was

denigned to cbhtain acticnable intelligence

Some of these terrorists, including the defendant, had previously

been indicted; others had not. _But whether a

charging document had been filed was not cne of the RDI Program’s

selection c¢riteria. - Indesd, the goal of the RDI Program
was remote from law enforcement; the Program’s purpose was to

gain intelligence, not to get admissible confessions or to gather

admigsible evidence._ The CIA doez= not even -

have law enforcement authority, and it did not hold pecple in the

RDI Program as criminal suspects. -""

7 ) Of course, there is no reason
to believe that the conduct underlying the Indictment would have
been irrelevant to the CIA'e decision to interrogate the
defendant in the RDI Program =— because that conduct was
compelling evidence of hig 1 invelvement in terrorist

erations and al Qaeda.

e

higtorical fact of the Indictment. Ses Farbia.rz CIA Declaraticn,
The key point is

sninic
that, had the CIA keen aware oL eve ng it knew about the
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Significantly, although the
defendant suggests in his Memorandum that he was subjected to

EITs “to extract information about the Embassy Boembings,” Deft.

R

B
-2 [

put simply, the defendant’s detention by the

defendant * put ignorant of the fact that he had
been 1ndicted, 1t wou Ve treated him in the same wayg the
a2 indi

£ Aid not affect his treatment.

Declaration, Exhibit W
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CIA, and the conditions of that detention, had nothing to do with

the Indictment that he now seeks to dismise.?
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(U) In the final analyeis, for thig Court to inveoke the
Speedy Trial Clause to redress harms caused by sources other than

the Indictment would upset the carefully calibrated scheme of

T S BV B AL T

W“y@wwconstitutionalwremgggggﬁgstabligggg‘hy;the“§up;?Te‘Ccur;. The
speedy trial right is unusual in that*l; requires*the.
unsatisfactorily severe yemedy of dismissal of the indictment
when the right has heen deprived.” Barker, 407 T.8. at 522.
That is because, while a new trial can remedy the deprivation of
other trial-related constitutional rights, a new trial would
merely aggravate the harms of an unconstitutionally delayed
grial, BSee, e.g., Strunk, 412 U.g. at 438. In light of the
wunsatisfactorily severe remedy of dismigsal,” however, it would
nake little sense to extend the protection of the Speedy Trial
Clause to a defendant, guch ag the one hexe, Who alleges harms
unrelated to the indictment he is geeking to dismiss. The
vgerious consequence” that “a defendant who may be guilty of a

geriocus crime will go free, without having been tried,” Rarker,

N T s g e
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407 U.8. at 522, is warranted under the Speedy Trial Clause only
where a defendant’s constitutional claim actually stems from the
delay in prosecution.

.(U) .To the extent that a defendant has suffered harms tha

e e BT AT e Lat R pNetent, T T

stem from other causes, there aré of course a variety of remedies
he may pursue. What happened to the defendant during his
detention by the CIa, for example, may be reiavant to other legal
arguments in this case; in theory. the defendant could alsc geek
oivil remedies against those involved. But diemissal of an
unrelated indictment on speedy trial grounds, which would deprive
the public of its right to see thoge who commit crimes held to
account, is not the appropriate remedy for such harms.

2. (T) The Defendant Has Not, and Cannot, Show
Prejudice To His Ability to Defend Against the
Indictment at Trial

(U) The defendant’s second prejudice-related argument —
that the delay in his trial has harmed his ability to mount a
defenge at trial in various ways, £82€ Deft. Mem. at 67-639; gce
algo id. aﬁ 40-41 — is similarly unaveiling. In particular, the
defendant identifies four ways in whioch the delay has allegedly
caused actual prejudice to his defense: (1) some of the evidence
may be “fruit of the poisonous tree” because it was derived from

involuntary custodial statements, gee id. at 68; (2) some of the

104
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statements made at his CSRT hearing have been widely
disseminated, potentially harming his right to a fair trial, see
id. at 70; (3) he appears to his lawyers “so damaged” by the CIA
RDI Program-that “decisiong and ability to assist counsel in-
preparing his defénse appear to have been hﬁmpered," ges id. at
40-41; and (4) his military defense lawyers allegedly found that
FBI agents had interfered with theilr access to witnesses in
Tanzania, ges id. at 68. In addition, he relies on an argument
that delay “presumptively compromises the reliability of a trial
in ways that are difficult, if not impossible, te prove or:
identify.” Id, at 7. Thege arguments should be rejected.

(U) 2s an initial matter, none of the “actual” prejudice
arguments — even if, assuming arguendo, they were meritorious -
would call for “the unsatisfactorily severe remedy of dismiseal
of the indictment." Barkex, 407 U.8. at 522. That is because
none of these alleged harms resulted from the delay itself. See,
e.g., MceGrath, 622 F.2d at 41 (stating that the fourth Barker
factor requires a defendant to identify “specific and
substantiated prejudice ariging from the delay”) {(emphasis
added). That is, they are not species of prejudice relevant to
the defendant‘s speedy trial claim. To the extent the arguments

have mexrit, the defendant has remedies available other than a
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motion to dismims the Indictment on speedy trial grounds.

(U} First, the defendant’s “fruit of the poisonous tree”
argument is more properly raised in a suppression motion. In
connection with its-November 15, 2005 moticn made-pursuant te-
Secticn Four of the Classified Information Procedures Act

("CIPA"), the Government submitted to the Court proposed

summaries of gtatements made by the defendant _

gummarxies were prepared so as to provide the defendant with the
same core of substantive information as the underlying documents
from which they are derived. Cf, CIPA § 6(c¢) (1) (describing the
standards that are applicable when the Qovermment offers as trial
evidence a summary ¢f classified evidence in lieu of the
classified evidence itself). Accordingly, when these summaries
are provided in discovery — as they will be shortly in light of
the Court’s recent ruling — the defendant will know what he said
about the Embassy bombings and when he said it. 1If, based on

these summaries, the defendant believes his statements led to the

discovery of evidence that the Goverument may offer at trial, he

» (77 A= noted above, zee supra note §, the
Government dose not intend to use any statement made by the

defendant in regponse to r ion — on any subject — during
the period when he was in CIA, or DoD custody.

10¢



: : T T — g5 P, 1
DEC. 15. 22886 1 350105580 T Document 8502 Filed 12/18/2009 ' Page 55 of 72

can then file a moticn to suppress that evidence. There is no
need to dismies the Indictment to protect the defendant’s Fifth
Amendment rights in that respect.

(U 8imilariy“1if the defendant believes he cannot recéive
a'fair trial because of publicity associated with the CSRT
hearing, he can reQuest a searching voir dire of prospective
jurors, as there was in the firat Embassy bombings triai {(where
some defendants’ confessions had also been widely publicized).

In the-unlikely event that voir dire would be ilnadequate to
address the problem, the appropriate remedy would be a transfer
of venue, not dismissal. BSee, e.g., United States v. Yousef, 327
¥.34 56, 155 (24 Cir. 2003) (stating that “the key to determining
the appropriateness of a change of venue is a searching voir dire
of the members of the jury pool,” and holding that the District
Court’s “extensive voix dire” was adequate to addreses the pre-
trial publicity about the first World Trade Center bombing) .

(0) Ag for the passing reference to the defendant’s mental
competency, the defendant’s various pro se submissidns -
including the lucid, lengthy letter he recently submitted to the
Court about his military defense lawyers, gee Farbiarz Filings
Declaration, Exhibit ¥ (Ghallani letter) -~ suggest by themgelves

that there is no viable mental competency claim to be raised.
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i
Nevertheless, assuming the defendant’s lawyers believe or come to
believe otherwise, they are entitled to make an appropriate
competency motion. See, e.g., 18 U.5.C. §§ 4241 et seq.*

(U} Fin=ally,: even assuming arquendc :that-FBI.agents
improperly interfered with the defendant's access to witnesses in
Tanzania, that would not be a bésis to dismiss the Indictment f;r

lack of a speedy trial. The appropriate remedy for such conduct,

if it occurred, would be a migsing-witness instruction at trial.

See, e.q., United Stateg v. Desena, 287 F.3d 170, 176 (24 Cir,

2002).

'(U) In any event, the defendant’s claim of interference —
as alleged in a Declaraticn submitted in support of the Speedy
Trial Moticn by Colonel Colwell (the “Colwell Declaration”)?: —
is unpersuasive on the merits, for several reaséna.

(U) First, the defendant has not established, and there is

no reason to believe, that any of the witnesses Coclonel Colwell

2 (U) In Indiana v. Edwards, - U.S. -, 128 8. Ct. 2379
(2008), which is cited by the defendant, see Deft. Mem. at 41,
the Bupreme Court held that a state may insist upon
representation by counsel for a defendant who lacks the
competence to represent himself, even if he is competent to stand
trial. That holding doss not asppear to be xelevant in this cass.

22 (U) Solely for the purposes of this Speedy Trial
Motion, the Governmment assumes that the Colwell Declaration is
accurate.
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sought to interview would have been useful tc the defense. See,

e.a,, Desena, 287 F.32d at 176 (“[A] defendant who alleges a

viclation of due process and compulsory procesg due to a missiﬁg

= witness wuet-show the witness would have provided favorable

evidence which was neither cumulative nor irrelevant.”) (internal
quotation marke omitted). In fact, in an e-mall sent to request
funding for the trip to Tanzania, Colonel Colwell, apparently
speaking for the military defense team, stated that “we belleve a
majority of these witnesses may possess information adverse to
our client.” Colwell Declaration, Attachment C, at 6.

{U) Second, it cannot be said that the FBI or militaxy
prosecutors “interfered” with the defense by not providing
contact information for the witnesses. In the military
commission context, the defendant moved for an order directing
the military prosecutors to supply the relevant contact
information, and — as would likely have happened in federal
criminal court, see. e.g,, Dnited gg'g,ggg v. Beijasa, %04 F.2d 137,
139 (2d Cix. 1930) — the motion was denied. 2See Colwell
Declaration 9§ 8, 13. Handing over contact information in a
terrorism case for witnesses, let alone witnesseg from &
different country, ralses obvious safety and privacy concerns —

and the military prosecutors’ decision neot to go beyond what they
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were cbligated by the Military Judge to do hardly suggests a
basis for inferring that the defense has somehow been prejudiced.

() Third, even on its own terms, the Colwell Declaration

" does not ‘support 4 donclusion that Ehe‘FBI interféred with =~
witnesses. The Colwell Declara&icn identifies three witneszes
with whom the FBI allegedly “interfered.” But one of these
witnesses is described as having been “fully cooperative,” id.

{ 24, and one coneented t¢ an interview with military defense
lawyers but apparently cut it off when they refused to compensate
him for his time, pee id., ¥ 18. The Colwell Declaration
identifies only one witness who, “[u]lpon information ahd belief,”
refused to answer some questions “based primarily on his
enccunter with the FBI on the day prior and his pﬁst experiences
with these agents.” Id. § 23. But the description of this
witness’ prior interactions with the FBI, if accurate, is
innocuous. See id. 9 20, 21..

(U) 'Finally, it ig entirely possible, 1f not probable, that
some of the Tanganian witnesses sought by Colonel Colwell became
unavailable during the nearly six years when the defendant was a
fugitive, not to mention during the nearly 11 years before the
defendant first asserted — in the current motion — his interest

in a speedy trial. See, e.g., United Ststesg v. Lazker, 481 F.2d
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229, 237 (24 Cir. 19$73) (rejecting a defendant’s claim of
prejudice relating to the deaths 5 and 11 months after the
_indictment of two potential defense witnesses, on the ground that

' ‘the-defenddant Had made “no complaint . ., . about the delay until
24 months after the indictment”). Similarly, there is no basis
to believe that the allegedly unccooperative witnesses would have
been more likely to cooperate with the representatives of an
accused terrorist -before_zdcm (when the defendant was
captured) than they are nmow. And it ®"ill behooves” the defendant
to complain about evidence lost or equally unavailable while he
was fleeing from justice. Rayborn, 858 F.2d4 at 84.

(U) In shoxt, there iz no reason to diemise the Indictment
prophylactically to protect against the various forms of “actual”
prejudice alleged in the Defendant’s Memorandum. To the extent
these non-gpeedy trial claims have-merit, they can be protected
without resortlto guch an *ungatisfactorlily severe remedy."
Barker, 407 U.S. at 522.

(0). That leaves the defendant’s argument that the prejudice
to his defense should be presumed given the passage of time. Sege
Deft. Mem. at §7. However, although there are cirqumstances
where prejudice can be presumed and a defendant need not make a

particularized showing of prejudice, see, e.g., Doggett, 505 U.3.

i1l
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at 658, this 1ls not one.

(U) For one thing, a presumption of prejudice ls generally
warranted only where the other three factors of the Rarker
analysis weigh strongly in the defendant’s favor: -S&€ id.;
Koskotas, 888 F.2d at 257 (holding that when the three other
Barker factors do not favor either side, the “possibility of
prejudice” is not sufficient to establish a speedy trial
violation); Rayborpn, 858 F.2d at 94 (citing an Eleventh Circuit
case for the proposition that “unless the other three Barkex
factors all weigh heavily against the govermment, defendants must
demonstrate actual prejudice”). Where, as here, the other
factors weigh in the Government's faver, a presumption is
unwarranted and a showing by the defendant of actual prejudice is
genexally required. Sees. e.9., Stense, 510 F. Supp. 24 at 343
(requiring a showing by the defendant of sactual prejudice” where
the Barker factors generally favored the Government,
notwithstanding a l4-year delay between indictment and trial).

(U) Second, any presumption is rebuttable, see Doggetf, 505
U.8. at 658, and it is rebutted here. Indeed, the defendant’s
contention that it would be vdifficult, if not impossible, to
prove or identify” prejudice in this case ig extraordinary. The

first Embassy bombings trial lasted mahy monthe, inveolved
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hundreds of exhibits, and filled thousands upon thousands of
pages of court transcripte. Discovery was provided long age te
the defendant's two lawyers in the military commigsions context —

C M and those two lawyere, who were readying themselves for-a trial
at Cuantanamo, were able to stay on this case through the
preparation and filing of the Speedy Trial Motion. Moreovex, in
‘this case the defendant hés three highly capable defenge |
lawyers — and they have been provided with massive quantities of
discovery by the Government. If all of these iawyers, with all
of this evidence, cannot articulate any trial prejudice it is
pbecauge it does not exist. The Supremé Court has noted that
»[t]he essence of a defendant’s Sixth Amendment claim in the
usual case is that the passage of time has frustrated his ability
to establish his innocence of the crime charged.” United Stateg
«v. MacDonald, 435 U.S. 850, 860 (1978). Hexe, even with a prior
trial record to work with, the defendant has not even attempted
to demonstrate such a claim.

(U) In addition, the primary evidence in this case is not
the sort that beccmes especially uﬁreliable with the passage of
time. In particular, thig is not a casge in which the Government
intends to rely on either the testimony of a cooperating witness

about cenversations with the defendant, or on the teatimeny of a
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law enforcement agent about a post-arrest confession made by the
defendant. See FBI Declaration 17-18. In those instances, the
particular words chosen by a defendant are particularly

" important — and the memory of the coopeFating witmess or the law
enforcement agent as to those words is likeiy to have faded over
time.

(U) Instead, the Govermment’'s case against the defendant
depends in good measure on physical evidence, which does not fade
over time. For example, the Government intends to offer at trial
ﬁhe results of a 1998 search thatlwae-conducted cf the
defendant’s residence in Dar-es-Salaam (*Ghailani’s Residence”).
See FBI Declaration § 22. The search of_Ghailani's Residence
vevealed, among other things, a detonator; the defendant’s stock
of elothing, which also bore traces of PETN, 2 high exploeive; a
pagsport application in the name of “Abubakar Khalfan Ahmed,”
with the defendant's photograph; and cellphone records for a
particular telephone number (the “Cell Number”), which bore the'
defendant’s fingerprint. gee id.

() All of this physical evidence is thoroughly
inculpatory. As to the defendant’'s fraudulent passport
materials, hotel records establish that a man named “Abubakar

Rhalfan Mchammed” met with another Embassy bombings co-
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conspirator at a particular hotel in Kenya a week before the
bombinge — and airline records establish that sabubskar Khalfan
Mchammed” flew, with another Embassy bombings co-coneplrator,
“from Africa to Pakiétan, on the day béfore the bombings. "See id.
§ 23. A= to the telephone records, toll records support the
inference that the cellphone agsociated with the Cell Number was
used by the co-conepirators. Seg id.* '

(U) To be sure, the Govermment also intends to introduce
eyewitness testimony. For example, forensic analysis by the FBI
of ﬁaterials racovered at the pomb crater in Dar-es-Salaam,
Tanzania, esgtabliehed that the pomb had been carried there by a
particular Nisean truck {(the “Bomb Truck”). See FBI Declaraticn
9 20. Multiple esyewitnesses establish that the defendant and cone
of his co-conspirators together participated in the purchase of
the Bomb Truck, about two weeks before the bombings. See FBI
Declaration § 24.

(U) Given the nature of the investigation in this case,

33 (y) If anything, with respect to the physical evidence,
the passage of time has made it more difficult for the Government
to prove its case. The clothing described above, which had PETN
residus, was provided to the Tanzanian Police Force for a 2003
criminal trial; when the defendant in that trial was acquitted,
the High Court of Tanzania mistakenly released the clothing to
the defendant and it ie no lenger available to the Government fox
use in this case. See FBI Declaration .
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howaever, the relevant portiona of such witnesses’ testimony were
genexally carefully documented and that documentation can be used
to refresh memories, as nscesgsary, at trial. The fact that the
y jury may see that a Government witnegs had to have his memory
refreshed does not prejudice the defendant — it prejudices the
Government by making it harder to prove it§ case. See Barker,
407.U.8. at 521 (*As the time between the commission of the crime
and trial lengthens, wltnesses way become unavailable o theif
memories may fade. If the witnesses suppert the prosecution, its
cage will be weakened, gometimes seriously s0. And it is the
prosecution which carries the burden of proof.”); Flanagan v.
United States, 465 U.S. 253, 2g4 (1984) (“As time passes, the
prosecution’s ability to meet its burden of proof may greatly
" diminish: evidence and witnesses may disappear.”); cf.. e.g.,
Blanco, 861 F.2d at 780 (*[8]ince delay can juét as easily hurt
the government’s cage, {the defendant’s] general claim that the
delay impaired her defense .-. . lacks force.”).

() As the defendant suggests, see Deft. Mem. at 68, there
are some witnesses who have died since 2004. Insofar as the
Government is aware, however, none of these witnesses would have
gubstantially assisted the defendant. To the contrary, many of

these witnessas were thoroughly inculpatory. and their deaths
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have thersfore hurt only the Government. For example, the
housekeeper at Ghailani’s Residence — who testified at the first
Evbassy bombings trial for the Government, and helped té
eégégiiéh tﬁat'the defendant lived at Ghailani‘s Residence where, ~ --
among other things, a detonator wag found — has died. See FBI
Declaration § 30. Similarly, the prioxr owner of the Bomb Truck —
who testified at the first Embassy bombings trial ana helped to
establish that the defendant and one of his co-conspirators

| participated in the purchase of the Truck — has algo died. gee
id. at § 29. The defendant has not identified a single
exculpatory witness who has died — and, in light of his
gtatements at the CSRT hearing, which amount to a near-confession
of his guilt, presumably cannot do so.%

m Finally, a presumption of

prejudice would be particularly inappropriate in this case, where

a majority of the time since the Indictment was returned is

26 m Tf there are any witnesses
avorable to the defense w died

, the potentia
prejudice is likely curable ough a pragmatic approach to the
problem, and does not warrant dismigsal of the Indictment. For
example, the Government could be ordered to produce all the FBI
2028 for deceased witnesses. If the defendant can then
demonatrate that a certain witness died
that the witneas’s testimony would have been favorable to the
defense, the Court could oxder the admiseion into evidence of the
contents of that witness’s 302s.

and
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attributable to the defendant — that is, to.the §7-month pericd
in which he was a fugitive and an active participant in al Qaeda.
To the extent that witnegses’ memories have faded from 1998-and,
in some lnstances, to the extéht tﬁigrhltnesses have died, it is
just as likely, if not more iikely, that the ®prejudice” arose
during the first 67 mopths after the Embassy bomblngs — that ia,
during the nearly six years the defendant spent as a fugitive and
active participant in al Qaeda — rather than during the -
months, when the defendant wag in Tnited States custody. CL.
‘Rayborn, 858 F.2d at 94 (noting that it “ill behooves® 2
defendant to complain about witnesses who have become unavailable
while he was a fugitive).

(1) In sum, there is no basie to presume prejﬁdice in this
case and the defendant has falled to identify actual prejudice
caused by the Govermment’s delay of hie trial. Accordingly, the

fourth Barker factor weighs in the Government’s favor.

{(g) CONCLUSION
() In light of the foxegoing, 2 palancing of the four
Barker factors in this case compels the conclusicn that the

defendant’s Speedy Trial Motion ghould be denied.

m First, the majority of the time
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between indictment in December 1998 and arraignment in June 2009
is attributable to the defendant, who — deepite learning that he
was wanted in the United States - remained a fugitive and an
.Mactlve participant in al Qaeda for 67 months. The only - .
potentially releva.nt pericd of delay in this case —- months
that the defendant was in United States custody — is arguably
long viewed in {solation, but courts have often held, in
circumgtances far less compelling, that comparable or even longer
delays did not run afoul of the Spaedy Trial Clause.
Additionally, the law is clear that the length of delay 1s not to
be congidéred in a vacuum, but in light of the geriousness and
complexity of the case. This case, as the defendant himeself
conceded in the military commission proceedings, was and is
indisputably complex, and not just because of the charges in the
Indictment, but also because of the context and circumstances of
the defendant’'s capture and prior conduct. I these
circumstances — circumstances largely of the defendant’'s own
making — the length of the deléy does not weigh in the
defendant’s favor.
(U) Becond, two reasons justified the delay: the protection
of national security and the exilstence of other proceedings.

Courts have long recognized as valid all manner of reasone for
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delay, even where the.delay ig intended to strengthen the
criminal prosecution.and patently disadvantages the defendant,
gsuch as delays to encourage 2 co-defendant to testify against the
defendant. Measured against these accepted reasons Ior delay,
and mindful of the high degree of deference owed to judgments of
the Executive Branch in national security matters during a time
of war, the interest in national security plainly justified
ho}ding the defendant in this case as an enemy combatant,
interrogating him, and prosecuting him for violations of the laws
of war, even if that meant delaying his criminal trial.
gimilarly, the Supreme Court and the Second Circuit have
recognized that it ie reagonable to delay a prosecutiocn to allow
other proceedings to go fifst. Thds, here, it was reascnable to
delay the defendant’s criminal prosecution during the pericd he
wae at Guantanamo, for the CBRT process andrﬁhe military
commission prosecution. |

(U) Third, the defendant’s complete failure to assert his
right to a speedy ﬁriai until the present Speedy Trial Motion
weighs heavily against his claim. He could easily have sought a
trial during the nearly six years that he wag a fugitive (when he
demonstrably knew about the tndictment), but he did not — for

cbvious and gelf-gerving reascns. Later, even when he had a
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chance to agsert his rights while in United States custedy — for
example, when he was represented by multiple lawyers and he was
£iling submissions in both the militarylcommission proceedings
and federal court — the defendant falled to express any interest
in a speedy criminal trial (where he still pbtentially facedrthe
death penalty). TUnder Barker and Dodgetf, guch a tardf and
opportunistic invocation of the right to a speedy trial is
*entitled to stronglevidentiary weight, ” Barkex, 407 U.sS. at S531-
32, and “weighl(s] heavily; against the defendant, Deggetf, 505
U.8. at &53.

(U) Finally, the defendant has not, and cannot, establish
prejudice within the meaning of Barker arising from the delay.
Although pretrial detention may be relevant te 2 gpeedy trial
moticn, it requires a defendant to show a caueal ;elationship
between the criminal charges he seeks ﬁo digmiss and that
detention. Here, the defendant has not, and-cannot, ghow that
caugal connection, as the fact that he was indicted in and of
iteelf had no bearing on whether he was detained as part of the
CIA’s RDI Program, let alone subjected to EITs. Nor can the
defendant prevail on‘his claim of trial prejudice. There is no
basis for presuming such prejudice here, in light of both the

fact that the other Baxker factors support the Government and the
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nature of the proof. Aand the defenﬁant has not identified any
particular way in which he was actually prejudiced that cculd not
pe. remedied through something short of the wunsatisfactorily
severe rémedy Of diemissal.” Barker, 407 U.S. at 522. In many
ways, the passage of time in this case, as in many criminal
cases, has harmed the Government, because the Government bears
the bpurden of proof.

(U) In short, properly understood, all four of thelggggg;
factors support the Govermment’s argument in this case.

(U) Where the Barker factors cut in this ﬁanner, courts
have routinely denied speedy trial motions, even where the length
of the relevant delay was longer than it wae in this case. 2See.
e.g., Loud Hawk, 474 U.S. at 115-14 (delay of 90 months does not
violate speedy trial guarantee when the defendants’ demand for a
speedy trial was opportunietic, when the reason for the delay was
valid, and where the defendants invoked only the generic
“posgibility of prejudice”); Lane, 516 F 2d at 1078-75 (delay of
58 months does not viclate speedy trial guarantee when the
defendant’s demand for a speedy trial was opportunistic, when
much of the reason for the delay was valid, and where the
defendant “cites no specific prejudice to himself from the

delay”); Stone, 510 F. Supp. 24 at 341-43 (delay of up to 14
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years does not viclate Speedy Trial Clause where, among other
things, the defendant failed to demand a speedy trial and failed
to show “actual prejudice”); gee 81s0 supra pp. 32-33 (citing
- additional cases) . L

(U) Comparigon to Barkexr itself is instructiQe — indeed, the
guprems Court’'s denial of the defsendant’s spee&y trial claim
there all but compels denial of the claim here. There, as here,
the record made clear that the defendant “did not want a speedy
trial” and that the ®“prejudice was minimal;" Barker 407 U.S. at
534. But there the relevant delay — well over five years” — was
even longer than it is here. 14, at 533. 2and, most important,
the reascns for the delay in Barkexr were patently weaker than the .
reasone here. The primary reason £or delay there was the state’s
desire to prosecute a co-defendant firet so that he could testify
against the defendant in a subsequent trial. See id. at 516-17.
Indeed, the Court gxpressly noted that “[elnly seven months” of
the more than five-year delay could be vattributed to a strong
excuge, the illness of the ex-sheriff who was in charge of the
investigation.” Id. at 533-34. As discussed above, the reasons
for the delay.here are far more compelling than even that “strong
excuge.” 1In light of the Supreme Court’s denial of the

defendant’s speedy trial claim in Barker, this Court should deny
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the defendant’s claim here.

(U) After long but legitimate delays, this caee is ready to
be tried. It should be. As the Supreme Court put it in its
firet case on the subject, the Speedy Trial Clause “is consistent

with delays” — and *[i]t does not preclude the rights of public

justice.” Beavers, 198 U.S. at 87.
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