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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK
................ emmemmmmmmm=—== X

UNITED STATES CF AMERICA
v.

_ AHMED KHALFAN GHATILANT, : 8(10) 98 Cr. 1023 (LAK)
“T"a/k/a “Fupi,” - ,
a/k/a “Abubakary Khalfan : :
ahmed Ghailani,” ”
a/k/a “abubakar Khalfan :
Ahmed, ”

Defendant.

(0 MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANT AHMED KHALFAN
GCHAILANI’S MOTION TO DISMISS THE TNDICTMENT DUE TO THE DENIAL OF
KIS CONSTITUTIONAL RIGHT TO A SPEEDY TRIAL

(U) PRELIMINARY STATEMENT

(U) on November 16, 2009, Ahmed Khalfan Ghailani, a/k/a
wFupi,” a/k/a “Abubakary Khalfan Ahmed Ghailani,” a/k/a “Abubakar
Khalfan Ahmed” (the “defendant”), filed a Motion to Dismiss the
Indictment Due to the Denial of his Constitutional Right to a
Speedy Trial (“Speedy Triél Motion”), as well as a supporting
memorandum of law (“Defendant’s Memorandum’ Or “Deft. Mem.”).
For the reasons set forth below, the Government respeotfully

submits that the Speedy Trial Motion should be denied.
(U) The indictment in this case (the vIndictment”) charges

the defendant with participating in a terrorist conspiracy that

1
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killed 224 pecple and destroyed two United States Embassies. 1In
his Speedy Trial Motion, the defendant argues that the Govermment
should hot be permitted to try him for these crimes because,
before being a:raigned in the Southern District of New York, he
was held for_ years _utsi’de of
the Uniﬁed States ~ first in Central Intelligence Agency (“CIA”)
custody, and then in Department of Defense (“DoD”) custody. Thaﬁ
argument should be rejected.

(U) The Defendant’s Memorandum stresses that the
circumstances here are highly unusual, if not unprecedented - and
indeed they are. But the Defendant’s Memorandum ignores
Precisely what makes this .case unigque. Unlike his co-defendants
who were previously tried in this case, the defendant, a foreilgn
national, was captured abroad after spending six years as a
fugitive from justice; while working directly with top al Qaeda
terrorists; as the United States was waging a difficult war
against al Qaeda; and following a terroxist attack by al Qaeda on
American soll that left almost 3,000 Americans dead.

{SLAWY- Thues, unlike hiz co-defendants, the defendant was
captured during a war, at a time when the Government reasonably
feared a terrorist attack on its soil on a scale equal to, or
even greater than, the September 1lth attacks. In light of the
nature of the threat, the Government had shifted dramatically
toward intelligence-gathering aes the primary means to prevent

.
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such an attack. And when he was captured, the defendant was
believed to have, and in fact did have, actionable intelligence
about al Qaeda — by virtue of his longstanding position in al
Qaeda; hies assistance to known al Qaeda terrorists; and his close
relationship to high-ranking al Qaeda leaders, including Usama
Bin Laden.

—~E/NF) In light of those extracrdinary circumstances, the
United States justifiably opted to initially treat the defendant
as an intelligence asset — to obtain from him whatever
information it could concerning terrorists and texrorist plots.
This was done, simply put, to save lives. And when significant
intelligence had been collected from the defendant, the United
States made the entirely reasonable decision to continue holding
him as an alien enemy combatant pursuant to the laws of war and
to proseéute him in a military commission foxr his many violations
of those laws. That prosecution continued until the defendant
was brought to the Southern District of New York.

(U) 1In short, and as discussed in more detail below, the
Government had unusual but highly compelling réasons for its
treatment of the defendant, which had the effect of delaying his
case. Thie is not a case where the Government sought to delay
the defendant’s trial to hamper his defense or to gain some
tactical advantage in federal court. Nor is it a case where the
Goverﬁment sought to delay the defendant’s trial for a more

3

e —
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S
neutral reason, such as negligence or overcrowded courts.
Instead, it is a case where the Government reasonably sought to
defend the countxy from a profound and novel threat, a threat
made shockingly concrete by the terrorist attacks of September
11, 2001. Purther, it is a case where the Government took the
stepeg it did largely because of the defendant’s own cdnduct after
his involvement in the Embassy bombings — that is, his ongoing
and active involvement as a fugitive for nearly six years in the
very group that would and did perpetrate the september 11lth
terrorist attacks. Under these circumstances,; the Speedy Trial
Clause qf the 8ixth Amendment does not preclude the Governmment
from now seeking to hold the defendant accountable for his crimes
in federal court.

(U) These facts and this context indiéputably make this
case unique. Nevertheless, denial of the defendant’s Speedy
Trial Motion follows logically from well-established Supréme
Court arnd Second Circuit precedent — much of which is ignored in
the Defendant’s Memorandum. Indeed, courts have routinely denied
motione to dismiss on speedy trial grounds in cases where the
delay was even longer; where the justificatiohs for delay were
far less compelling; and where the circumstances were eveﬁ less

extenuating. These Sixth Amendment cases compel the conclusion

that the defendant’s Speedy Trial Motion is without merit. It

4
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———— R

should therefore be denied.?

(U) BACEGROUND

I. (U) The Criminal Conduct of the Defendant and His
Co-Conspirators and the 1998 Indictment '

(U) Al Qaeda is an international terrorist organization
founded and led by Usama Bin Laden. See FBI Declaration | 12.2
During the 1890s, al Qaeda and its affiliated terrorist
organizaticns trained mujahideen (“holy warriors”) at camps in,
among other locations, the Sudan and Afghanistan. gee id. 1In
1996, Bin Laden issued a public declaration of jihad (“holy wax”)
against United States military forces stationed in Saudi Arabia.

See id. In February 1998, Bin Laden expanded his declared war —

! (U) Given the novelty and complexity of the issues
relatlng to this motion, the Government respectfully requests
pexmission to submit this memorandum of law, even though it
exceeds the page limits set forth in the Court’s rules.

* (U) The Government has submitted five Declarations with
this memorandum of law. The “FBI Declaration” is executed by one
of the co-case agents on this matter from the Federal Bureau of
Investigation (“FBI”). The “CIA Declaration” is executed by a
CIA Officer. The “DoD Declaration” is executed by an attorney
who was the lead prosecutor in the military commission case
against the defendant. The “Farbiarz CIA Declaration” is
executed by one of the Assistant United States Attorneys assigned
to this matter, and attaches various documents, most of which are

- summaries of CIA documents that have been provided to cleared
defense counsel. The “Farbiarz Filings Declaration”. attaches
various filings that have been made by and on behalf of the
defendant — in the Southern District of New York, in the federal
courts ©f the District of Columbia, and in the military
commission proceedings.

5
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i
calling for the murder of American civilians anywhere in the
world. See id.

(U) ©On Auguet 7, 1298, the United Statés-Embassy in
Nairecbi, Kenya, and the United States Embassy iﬁ Dar-es-Salaam,
Tanzania, were destroyed by truck bombs within minutes of each
other. See igd. § 13. The bomb at the Embassy in Kenya killed

. 213 people, including twelve United Statee citizens, and injured
thousands. See id. The.bomb at the Embassy in Tanzania killed
twelve pecple, and injured hundreds. See id. Al Qaeda leaders
claimed responsibility for both attacks. See id.

(U) The defendant’s involvement in the al Qaeda attacks onl
the United States Embassies was extensive. For example, the
defeﬁdant made a number of trips within Tanzania to buy various
bomb components, including TNT, detonators, and detonation cord.
The defendant transported these bomb components ﬁo Dar-es~Salaam.
See id. § 14. In additionm, the defendant was involved in tﬁe
purchase of the truck that, when loaded with explosives, was used
té attack the United States Embassy in Tanzania; facilitated the
purchase of oxygen tanks (which were used as components in the
Tanzania bomb); and helped move bomb components to various safe
housees in and around Dar-es-Salaam. See id.

(U) Furthermore,‘shcrtly before the bombings, the defendant
traveled to Nairobi, Kenya, where he met at a hotel with various
co-conspiratoré. He then returned toVDar-es-Salaam. One day

€
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"
before the United States Embassies were bombed, the défendant,
who had left Dar-es-Salaam, flew from Naircbi to Karachi,
Pakistan, on a flight with other co-conspirators. gee id. { 1s.

(U) Aes a result of this conduct, the defendant was';ndicted
on December 16, 19¢%8. The Indictment is captioned United States
v. gggmg Bin Laden, gt al., (810) 98 Cr. 1023‘(LAK), and it
Acharges the defendant and others in 286 counts. These include
multiple counts of murder; in violation of Title 18, United
8tates Code, Sections 930(c¢) and 1111, and multiple counts of
participating‘in a conspiracy to kill United States nationals, in
violation of Title 18, United States Code, Section 2332(b).

(U) Aside from the instant defendant, all of the other
defendants named in the Indictment have been convicted in the
sbuthern District of New York; have been killed (in many cases by

_,the United States in its war with al Qaeda); are detained in
foreign countries awaiting extradition to the United States; or
remain fugitives. (Usama Bin Laden is one of the named
defendants who.remains a fugitive.) Among those convicted in the
Southern District of New York are: Wadih El-Hage, Mohamed Rashed
Dacud al-'Owhali, Mohamed Sadeek Odeh, and Mamdouh Mahmud Salim,
all of whom were captured in 1998, after the Embasey bombings;
and Khalfan Khamis Mohamed, who was captured in or about October
1999. El-BHage, al-’'Owhali, Odeh, énd Mohamed were convicted
following a jury trial before the Honorable Lecnard B. Sand that

-
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began in January 2001 and were sentenced to life imprisonment in
October 2001. Salim was convicted after a guilty plea of charges

- relating to his attack on a jaii guard. In May 2004, he was
sentenced by the Honorable Deborah A. Batts to 384 months’
imprisonment, but that sentence was vacated after the Government
appealed, and he has not yet been resentenced.

(U) Aas discussed in more detail below, in the period that
these defendants were captured, convicted, and sentenced, the
instant defendant remained a fugitive; During that tiﬁe, he was
aware of the charges pending against hiﬁ in the United States.
In addition, he was working directly with top al Qaeda

terrorists.

ITI. (U) The September 1lth Attacke and the War Against Al Qaeda

(U) On September 11, 2001, while the defendant wasz still a
fugitive working abroad for al Qaeda, al Qaeda attacked the
United States. Al Qaeda operatives hijacked four civilianA
airplanes, crashed two into the World Trade Center in New York
City, one into the Pentagon, and one into a field, in
Pennsylvania, killing a total of 2,976 people. In the wake of
the attacks, Congress authorized the President to “use all
necessary and appropriate force against those nations,

organizations, or persons he determines planned, authorized,

8
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SEESSSS e
committed, or aided the terrorist attacks that occurred on
September 11, 2001 . . . in order to prevent any future acts of
international terrorism.” Authorization for Use of Military
Force (“AUMF”), Pub. L. 107-40, 1;5 Stat. 224 (Sept. 18, 2001).

(U) The September 1lth terrorist attacks prompted a
gignificant strategic shift in the CGovernment’s approach to
dealing with the threat of intermational terrorism., In light of
the newly perceived scope of the threat, the Government began
shifting its resources and focus toward intélligence-gathering to
prevent further catastrophic attacks; making preparations for war
against al Qaesda and its associates; and establishing a military
tribunal system to try alien enemy combatants captured in that
wax.

(U) For example, on October 7, 2001, the United States
attacked Afghanistan, where al Qaeda was headquartered and Bin
ﬁaden wag believed to be located. Aadditionally, on November 13,
2001, President Bush signed an.order providing for the detention
and trial of certain alien enemy combatants by military
tribunals. See Military Order, Detention, Treatment, and Trial
of CertainlNon-citizens in the War Against Terrorism, 66 Fed.
Reg. 57,831 (Nov. 16, 2001). 1In the order, the P;esident found
that “[t]o protect the United States and its citizens and for the
effective conduct of military operations and prevention of

terrorist attacke, it is necessary for individuals subject to

9
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this order . . . to be detained, and, when tried, to be tried for
violations of the laws of war and other applicable laws by
military tribunals.” Id. § 1(e). The order further stated that
due to the “nature of intermational terrorism,” thése military
tribunals'could not operate under the same "principles of law and
the rules of evidencé generally recognized in thevUnited States
district courts.” Id. § 1(f). In October 2006, Congress
formalized the President’s authority ﬁo create military

commissions in the Military Commissionz Act, 10 U.S.C. §§ 948b et

seg. (2006).°

> (U) The Military Commissions Act of 2009, Pub. L. 111-
84, Title XVIII, §§ 1801-07, was enacted in Octcber 2009, after
the defendant’s arrival in the Southexrn District of New Yorxrk, and
therefore has no relevance to this motion.

10
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In the CIA’s judgment, the conditions
and rules applicable to detentions of prisoners within the United
States were not compatible with the goals of the RDI Program.

See id. 99 18, 17,

III. (U) Overview of the Defendant’e Capture and Detention

_o<H -/ he detencant wes indicted for his

role in the Embassy bombings on December 16, 1998. As discussed

in more detail below, the ten-and-a-half years between then and

i1
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his arraignment before this Court on ane 9, 2009, can be divided

into four pericds:

| APPROX.
! DURATION ) . -
December 16, 1988, 67 months |Fugitive - active participant
to July 25, 2004 in al Qaeda, bodyguard to

Usama Bin Laden, and working
directly with top al Qaeda
terrorists

CIA Custody - held in the RDI
Program, during which he was
i B

to Septe&er l !0 !6

and ctherwige interviewe

IIIIIIIIII!IIIIIfor
acticnable intelligence on al

Qaeda
september ] 2006, |23 months |DoD custody - held as an
to June 9, 2009 alien enemy combatant, ase

confirmed in a March 2007
Combatant Status Review
Tribunal hearing, and
prosecuted in the military
commisgion system authorized
by Congress

Each of these periods will be discussed in turn.
A. (U) Fugitive and Active Participant in Al Qaeda
(U) As noted above, the defendant fled from Africa to
Pakistan one day befére the Embassy bombings in 1928. The

defendant later admitted that, in the nearly six years that

12




i | NO.BE3 P.17
DEC.15.28%%e 116¥H.01028 0 AKT Document 850  Filed 12/18/2009  Page 21 of 60

followed -~ during which time several of hie co-defendants were
arrested, convicted, and sentenced in the Southern District of
Neﬁ York — he remained an active participant in al Qaeda,
directiy working with top al Qaeda terrorists. At some point.
during this time, the defeﬁdant learned that he was wanted by the
United s8tatesg; indeed, he evén ghowed his wife his wanted poster.
See FBI Declaration at 4 n.2.

_L8/#9F]" During his years as a fugitive, the defendant
played a number of roles within él Qaedz that gave him deep
first-hand knowledge of the group, knowledge that would later

hake him the sourc

e of important intelligence for the United
States Government.

, i3
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In the months leading up to his

capture in 2004, the defendant was aske

documents
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AS/4ATET In short, the defendant played an active role in al
Qaeda, which enabled him to learn the identities and intentions

of a number of high-level al Qaeda terrorists.

5. - capture and netenuon-

finally captured following & 14-hour gun battle with Pakistani

authorities.

c. (U) Deteation and Interrogation by the CIA
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defendant was then held as part of the above-deacribed RDI

s oTProgram.s

after receiving a written copinion from the Department of Justice,

- at 1, officials at CIA headquarters authorized CIA

officers to uge certain specified techniques in thedr

interrogation of the defendant, and provided guidance with
S8ee id.

ge techniques were to be uaed.
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Pyt (Uy “Detention and Prosecution by DeD : - S
(8L4¥ On or about September. 2006, the defendant was
transferred from CIA custody to DeD custody for detention as an
alien enemy combatant and for potential prosecution by military
tribunal. See genamrally Remarks by the President from the White
House (September §, 2008). The DoD held the defendant at a |
detention facility located at Guantanamo until June 9, 2003.
' During that period, the defendant was interviewed on a small
number of occasions by FBI agents; he was never interviewed Iby
CIA officers or subjected to the interrogation techniques

disocussed above.® On March 17, 2007, the defendant had a

a-wme At the trial of this case, the Goverument will not
geek to use any statement made by the defendant in response Lo
interrogation — on any subject — during the pericd when he was in

20
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éombatant gtatus Review Tribunal (“CSRT”) hearing, which
détermined that he was properly detained as an enemy combatant.
gag Farbiarz Filings Deélaration, Exhibit A (Unclassified CSRT
Hearing Transcript). Duéing the CSRT heariné} in-which the
defendant had the services of a personal represgentative and a
translator, a CSRT panel member expresely referred to the fact
that the defendant had been indicted in 1998 in thé Southern
District of New York. gee id. at 2-4. Although given an
opportunity to speak, meither the defendant nor his personal
representative requested, let alone indicated any interest in, a -
trial on those chargés.

(1Y In additibn, gocn after the defendant’s arrival at
Guantanamo, the Office of Military Commissiocns initiated an
investigation of the defendant for vioclations of the laws of war.
See DoD Declaration § 4. This was a complex undertaking that

required prosecutors and agents together to assess a great deal

qcustody. Nor does the Government
currently intend to offer in its case-in-chief any evidence —

regardless of the source of that evidence — with reespect to the
defendant’s conduct after August 1998, when the Embassies were
destroyed and the defendant fled to Pakisgstan. Accordingly, the
Government does not at this time intend to prove what the
defendant’s statements, among other evidence, make clear -—
namely, that he worked cn behalf of al Qaeda and with senior al
Qaeda figures from approximately August 1928 until July 2004,
when he was captured by Pakistani authoxities.

21
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of evidence in a fairly new legal context. Sese ;g; at ¥4 4-8.
The Military Commissions Act of 2006 had been passed only a few
months before, and the governing regulations and rules of

~-g€¥iderice” applicable to the proceedings were not fully adopted . .
until May 2007. gBee id. § 4. Beginning in March 2008, charges
were sworn against ﬁhe defendant, and the Convening Authority
referred those charges in October 2008, gSee 14, é.’ At the
direction of the Convening Authority, the military commisgion
progecution did not seek the death penalty agaiﬁst the defendant.
gee Farbiarz Filings Declaration, Bxhibit B (October 3, 2008
Direction of the Convening Authority) (removing the death penalty
ag an option in the military commiseion proceedings) .

(u) The defendant was charged in the military commiseion
with varicus law-of-war offenses, including: conspiracy, murder
of protected persons, murder in viclation of the laws of war,
attempted murder, attacking civilians, attacking civilian
objects, intentionally causing serious bodily injury, destruction

of property in violation of the laws of war, terrorism, and

7 (U) Under the Military Commissions Act of 2006, charges
were first sworn against the accused. This involved the chief
military prosecutor certifying to the Convening Authority that a
prosecutable case existed. The Convening Authority, which
performed a function similar to that of a Grand Jury, then
determined whether or not to refer — that ig, file — the charges
against that accused.

22
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providing material suppert ﬁo terrorism. See DoD Declaration
99 2, &. The charges related not only to the Embassy bombings,
but also to the defendant’s work on behalf of al Qaeda in the
years after the -Embassy bombings. Bee-1d. § 2.  Multiple
military defense attorneys were appointed to represent him, éome
discovery was produced, ﬁore than ten motions were filed, and
various pre-trial proceedings took place. Jee id. 7 s.

(0) RAe discussed in more detail below, over the ccurse of
the military commission proceedings, the defendant was
rgpresented by multiple lawyers, both military defense lawyers
and ciﬁiliah lawyers. Through them and pro se, the defendant
made many £ilings asgserting varicus righte, both in the military
commission proceedings and in federal court. Nevertheless, the
defendant never once made a demand for, or expressed an interest
in, a speedy trial on the Indictment. ©Nor, for that matter, did
he make a demand for a speedy trial on the military commission
charges until after it became ciear that he might be transferred
to the Southexn District of New York, where the death penalty was
still in play. To the contrary, he expressly consented to a
delayed trial date in the military commission system on the
grbund that his case was complex. Ses Farbiarz Filings

Declaration, Exhibit C (Scheduling Moticn) at 2-3.

23
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_E. (U) Tranefer to the Socuthern Distriet of New York

(U) On January 22, 2002, two days after his inauguration,

President Obama issued Executive Order 13492, governing the

= peview and disgpoesition of individuals detained st Guantznamo. . S

Among other things, the Order provided that thé cases of
individuals detained at Guantanamo not otherwise approved for
releagse or transfer “shall be evaluated to determine whether the
Federal Government should seek to prosecute the detsined
individuals for any offenses they may have committed, including
whether it is feasible to prosecute such individuals before a
court established pursuant to Article IIXI of the United States
Constitution.” Executive Order 13452 § 4(c) {3) (Jan. 22, 2003).
(U) On May 21, 2009, the President announced that the
- defendant would be transferred from DoD custody to the Southern
District of New York to answer to the Indictment. gSee Remarks by
the President on National Security, National Archives,-
washington, D.C. (May 21, 2008). On May 29, 2009, the charges
against the defendant in the military commisgsions were dismissed.
(U) On or about June 3, 2008, the defendant was transferred %
to the custody of the United States Marshal for the Southern |
District of New York. The same day, he was arraigned oﬁ the

Indictment and pled not guilty. Over the course of the

24
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[ e
proceedings before the Court, the defendant has been represented
by three criminal defense 1awyérs as well as, until recently, by
the two military defense lawyers Qho had represented him in the

- military commigeion proceedings. - '

(U) The defendant is currently detained at the Metropolitan

Correctional Center (“MCC”) awaiting trial on the Indictment.

(U) ARGUMENT
(U) The defendant’s gpeedy Trial Motion is governed by the
Speedy Trial CIausg of the Sixth Améndment, which guarantees that
“[ijn all criminal prosecutions, the accused shali enjoy ths
right to a speedy . . . trial.” The right to & speedy trial
under that Clause attacheé when a'person becomes an “accused’ by
wformal indictment . . . or else the actual restraints imposed by
arrest and holding to anewer to a criminal charge.” Hniked

gStates v. Marion, 404 U.§. 307, 320 (1971).%

¢ (U) Although the defendant alsc invckes in passing the
Due Process Clause of the Fifth Amendment and Federal Rule of
Criminal Procedure 48 (b) (“Rule 48(h)”), see Deft. Mem. at 1, 3,
73, resolution of his Speedy Trizl Motion is governed exclusively
by the Sixth Amendment.

(U) With respect to the Due Process Clause, the Supreme
Court has left open the possibility that post-accusation delay
may be challenged as a denial of due process. See, e.g., Doggett
v. United Stateg, 505 U.S8. 647, 655 n.2 (1992). But ¢f. Graham
v, Connor, 490 U.S. 386, 355 (1389) (stating that where a
particular Amendment ‘provides an explicit textual source of

as
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constitutional protection” against government behavior, “that
amendment, not the more generalized notion of substantive dus
procese, must be the guide for analyzing these claims.”}.
Nevexrtheless, the test for whether delay vioclated a defendant’s

" rights under the Due Procese Clause is even mere stringent than- -
it is under the Speedy Trial Clause. Cf., e.g., United States v.
Gouveia, 467 U.S. 180, 132 (1984) (holding that, for a defendant
to show that pre-accusation delay violated the Due Process
Clause, he must prove that the delay *was a deliberate device to

gain_an adyantage over him and that it caused him acfual
in presenting his defense”) (emphases added). By
definition, therefore, it 1s not met here.

(U) Rule 48(b), on the other hand, has no independent force
because the Second Circuit has held that it is “cotermincus” with
the Speedy Trial Clause. E.g., United States v. Rucker, 586 F.24
899, 507 {(2d Cir. 1578); agcord United States v. Singleton, 460
F.2d 1148, 1152 (2d cir. 1972) (“Because the primary purpose of
Rule 48(b) is to enforce the right to a speedy trial, no special
attention need be given the Rule cutside the discussion
concerning the Sixth Amendment.”) (citations omitted); gee algo
United Ststes v. Jones, 91 F.3d 5, 8-10 (24 Qir. 13596)
{dismiseing a defendant’s argument under Rule 48(b) in one
sentence following a detailed B8ixth Amendment analysis). Thus,
pecauge the defendant’s Sixth Amendment rights were not violated,
his rights under the Rule were not violated either.

, (U) In ite amicus curise brief, the Centexr for '
Constitutional Rights (“*CCR”) contends that the defendant’s
motion is also supported by Federal Rules of Criminal Procedure 5
and 9 (“Rules 5 and 9”). and by the Speedy Trial Act (*8TA"), 18
U.S.C. §§ 3161-74. Zee Brief of the Center for Constitutional
Rights as Amicus Curise Supporting Defendant Ahmed Ghailani’s
Motion to Dismiss the Indictment at 5-20 {(“Amicus Brief”). These
arguments were not raised by the defendant himeelf, however. .

., Bano v. Union Carbide Corp., 273 F.3d 120, 127 n.5 (2d
Cir. 2001) (declining to considexr an argument raised by amici
beczuge it was not raised by “the appellants themselves, and
because it apparently was not raised by any party baefore the
district court”); Elektra Enter, Group, Ing. V. Barker, 551 F.

. Supp. 24 234, 240 n.6 (S.D.N.Y. 2008) (declining to reach
arguments raised only by amici). In any event, they are plainly
without merit. Rules 5 and $ are triggered ocnly by a federal
criminal arrest, gee, e.g., United States v. Jones, 12% F.3d 718,

26
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(U) As the Supreme Court has noted, *[t]lhe speedy-trial
right is amorphousg, slippéry, and necessarily relative.” Vermont
v. Brillen, -~ U.S. ~,.129 S. Ct. 1283, .1230. (2009) {internal.
quotation marke omitted). It is “coneistent with delays and
dependent upon circumstances.” Id. (internal quotatien marks and
brackets omitted). Thue, the Court has ‘“refused to quantify the
right intg a specified number of days or months or to hinge the
right on a defendant’s explicit request for a speedy trial.” Id.
{(internal gquctation marks and brackéts omitted). Instead,
whether the right has been violated turns on a “halancing test,
in which the conduct of both the prosecution and the defendant
are weighedr" Id. (internal quotation marks omitted).

(U) In RBarker v. Wingo, 407 U.8. 514 (1872), the Supreme
Court identified four factors relevant to a claim‘under the
Speedy Trial Clause. These four factors are: the length of the
delay; the reason for the delay; the defendant’s demand for a

speedy trial; and prejudice to the defendant. See Barker, 407

721-22 (24 Cir. 1997), and the STA is triggered by arraignment
(where that date occurs after the filing of the information or
indictment), gsee, e.g., 18 U.S.C. § 3161(c)(1); =seg algo, e.d,,

United States v. Williamson, 437 F.3d 354, 357 (3d Cir. 2006),
both of which occurred in this case on June 9, 2008.
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U.8. at 530-32.° The Barxrker Court held that these four factors
are to be balanced, gee id. at 530, and if, on balance, the
defendant's speedy trial right has been viol;ted, the consequence
4is “the unsatisfactorily severe remedy of dismizeal of the... ..
indictment,” id. at 522; accord Strunk v. United States, 412 U.S.
43¢, 439-40 {1973) (holding that dismissal is the only remedy for
denial of a defendapt’s Sixth Amendment right to a speedy trial).:

| (U} In this case, balancing the four Barker factors,
properly understood, the defendant’'s Speedy Trial Moticn fails.®
Firgt, although the relevant delay may seem long, courts have
often held, in circumstances far less compelling than these, that
comparablg or even longer delays did not run afoul of the Speedy

Trial Clause. Moreover, the law is clear that the length of

® (U) The first factor — the length of delay — is
vactually a double enquiry.” Doggett, 505 U.S. at 651. That is,
the threshold question for any speedy trial claim is whether the
delay is long enocugh “to trigger the Barkex enquiry.” Id. at é52
n... If it is, then the length of delay becomes merely "one
factor among several” in the analysis of whether the defendant
has been denied the right to.a speedy trial. Id. at 652. Here,
she Government concedes that the delay in the defendant’s trial
was long enough to trigger the Barker ingquiry.

1 () In its amicus brief, CCR contends that there should
be a hearing to resolve the defendant’s speedy trial claims. £See
Amicus Brief at 20-21. There is no need for a hearing, however,
when, a8 in this case, the parties submit evidence to the Court,
and there is no material dispute of fact. See, @.g., Hnited
States v. Watson, 404 F.3d 163, 167 (24 Cir. 2005). Notably, the
defendant himself has not requested a hearing.
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i
delay ig not to be considered in a vacuum. The acceptability of
the delay varies directly with the seriousness and complexity of
the case. Thiz case was and is as complex ag it could bhe, not
just because of.the.charges. in.the. Indictment, but. alzo because
of the context and circumstances of the defendant’s capture and
prior conduct. In these circumstancee — circumstances largely of
the defendant’'s and his co-conspirators’ own making — the delay
did not violate the Speedy Trial Clause.

(U) Second, two reasons justified the delay: the protection
of national security and the pendency of other proceédings. The
Supreme Court and the Second Circuit have lcﬁg recognized as
valid all manner of reasons for delay, even where the delay is
intended to strengthen the criminal prosecution and patently
disadvantages the defendant, including delays to encourage a co-
defendant to testify against the defendant and delays to ensure
that the people best suited to handle =& prosecution can work on
it. Measured against these judicially endorsed Justifications,
the reascnable efforte taken here to protect national security —
including the detention, interrogation, and progecution by
military commission cf-a dangerous alien enemy combatant capturead
during a war after a l4-hour gun battle ~ plainly justified the

resulting delay. Similarly, it was reascnable to delay the

29
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prosecution while other proceedings were pending — nameiy; the
CSRT process to confirm that the defendant was properly held as
an alien enemy combatant'and the prosecution of the defendant in

T & military commisgion-for his violations of the laws.-cf.war..

(U} Thirg, Ehe defendant’s complete failure to assert his
right te a speedy trial until the present Séeedf Trial Motion
weighs against his claim. In fact, under well-established
Supreme Court case law, that failure is entitled to “strong
evidentiary weight,” Barker, 407 U.S. at 531-32, and “weigh(s]
heavily” against the defendant’s cléim, Doggett, 505 U.3. at 653.
During the six years that the defendant was a fugitive, when he
1earnmed he was wanted in the United States, the defendant never
sought a criminal trial, leﬁ alone & speedy criminal trial, to
answer the charges against him. Nor did he during the pericd
when he was in DoR custody, even though for much of that time he
was ably represented by skilled counsel and made various
submissions, not just in the military commission, but also in

~ federal court.

(U) Finally, the defendant has not, and cannot, establish
prejudice arising from the delay. Given the record and the
néture of the evidence in this case, the delay has in many ways

harmed the Government’s ability to present its case, while it has
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not hindered the‘defendant's-abiiity to defend against the
charges. And although pretrial detention can provide a basis for
a finding of prejudice, that is true onl? where the criﬁinal

- -gharges themselves-cause or detrimentally affect the detention.
Here, although some of the conditions of the defendant’s
detention were undoubtedly aggressive, the Indictment itself
played no role in that detention. Accordingly, under well-
established precedent, tﬁey do not figure in the speedy trial
analysie.

(U) Each of these factors is addressed in turn.

I. (¥) The Length of the Dglay Doeg Not Faver the Defendant

u The period from indictment in 1998
to arraignment in 2009 in this case was long, but the first
Barker factoy — the length of the deiay — does not actually favor
the defendant. As an initial matter, more than half of that

delay (nearly six years) is fully the fault of the defendant’'s

remaining a fugitive.
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See Deft. Mem. at 3.

Critically, for almost i:he entire
period prior to_ 2004, the defendant was not only =2
fugitive from justice, put also an active participant in al
Qaeda. The law is well established that where, as here, the
covernment made reasonable efforts to f£ind and capture the
defendant, the period during .which a defendant ig a fugitive does
not count for Speedy Trial Clause purposes. See. e.d., United
gtateg v. Blango, 861 F.2d 773, 778-80 (24 Cir. 1988). Thus, the
maximumn lengﬁh of delay for purposes of the defendant’s speedy
trial claim is _ during which time he

spent- ipn CIA custody as part of the RDI Program and 33

months in DoD custody, where he was prosecuted for his viclatiocns

of the lawg of war in a nilitary commission. gee Daft. Mem. at
3.

(u) Such a delay may seem iong, but many courts — including
the sﬁpreme Court, the Second Circult, a.nd. this Court — have held
that comparable or even longer delays did not run afoul of the
gpeedy Trial Clause. See, 2.9.. United 8tates V. Stong, 510 F.
Supp. 24 338 (S.D.N.Y. 2007) (Kaplan, J.) (14 years); United
States V. Perez-Cegtero, 737 F. Supp. 752 (8.D.N.¥. 1980) (almost

11 vyears); Reynolds V. Leaplev, 52 F.3d 762 (8th Cir. 1995)
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(about nine years); ga;gia Montalve v. United States, 862 F.24
425 kzd cir. 1988) (eight years); RBell v. Lynauga, 8§28 F.2d 1085
(sth Cir. 1987) (per cﬁriam) {eight years); United States v. Loud
Hayk 474 U8, 302, 315-17 (1985) (90 months); Reybors v. Scully,
g58 F.2d 84, 89 (24 Cir. 1888) (“over seven years”); United
States v. Yoods, 851 F. Supp. 1564, 1569-70 (S.D. Fla., 199%4)
(over six years); United States v. Saglimbene, 471 F.2d 16, 18
(24 cir. 1972) (six years); Barkex, 407 U.S. at 533-34 (“well
over five years”); United States v. Lane, 561 F.2d 1075, 1078-799
(24 cir. 1877) (58 months); Look v. Amaral, 725 F.2d 4, 6-8 {18t
Cir. 1984) (almost five years); Beckwith v. Anderson, §9 F. Supp.
2d 788, 755-B04 {S.D. Migs. 2000) (almost five ysars); United
States v. Frange, 112 F. Supp. 24 204, 220-21 (D.P,R. 2000) (56

_months);_gagggg_ggg;gg v. Schwartz, 464 F.24 499, 504-06 (24 Cir.

1572) (54 months); United States v. Fasanaxo, 471 F.24 717, 717
- {2d cir. 1973) (per curiam) (52 months); United gtates v. Leary,

€55 F. Supp. 1250, 1252-54 (D. Ma. 1988) (52 months) .

(U) More fundamentally, the Supreme Court has cautioned
that the length of a delay camnot be considexed in a vacuum,
That is, depending on the cixcumstances, & relatively shért delay
| might be a speedy trial vioclation, while a seemingly lengthy

delay might not be; the number of months is less important than
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the circumstances. In its first Speedy Trial Clause caSe;
Beavers v. Haukert, 198 U.S. 77, a7 (1$05), for example, the
Court emphasized that the right “is necessaxrily relative. It is
consistent-with delays-and depends upon circumstances.” In
Barker, the Court was even more explicit, noting that whether the
length of a deslay viclates the righﬁ to a speedy trial “is
necessarily dependeﬁt upon the peculiar circumstances of the
cage.” 407 U.S. at 530-31; gf.. e.g., Doggett, 505 U.8. at 652
n.1 (noting that whether delay triggers a speedy trial ingquiry in
the first instance depends on sthe nature of the charges”). By '
way of example, the Rarker Court indicated that “the delay that
can be tolerated for an ordinary street crime is considerably
less than for a serious, complex conspiracy charge.” 407 U.8. at
531; gee algg,;g.g., Rayborn, 858 ¥?.2d at 89 (noting that a court
vmust” coneider *the complexity of the case” in evaluating a
speedy trial claim).
'(U) The present case involves ‘a serious, complex
conspiracy charge.” Baxker, 407 U.S. at 531. The charges here
are about ast“serious" and “complex® as criminal charges can get.
¢f., e.g,, Dnited States V. Vaggell, 970 F.2d4 1162, 1l64 (2d Cir.
1992) (describing a case against 43 members of a domestic

narcotice organization as scomplex” for speedy trial purposes);
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United States v. Williams, 372 F.3d 96, 99, 113 {24 Cir. 2004)
'(describing a case involving a drug-trafficking organization that
vwag balieved to have been one of the largest suppliers of

- - cocaine in the Buffalo, New .York area® . as “extraordinar(illy
complex(}” for speedy trial purpeses) ., The Indictment contains
286 counte .and charges the defendant and cthers with
participating in some of the most serious crimes imaginable.
Moreover, the crimee and investigation both occcurred abroazd,
requiring work with foreign govarnments'ahﬂ witnesses, and the
amount of information accumulated is both massive and, in many
ingtances, highly claseified. Notably, the defendant himself
acknowledged the complexity of the case in the military
commigsion proceedings, when he vgpecifically agree [d]” that, in
light of ite complexity, “éll delay” in the proceedings would be
sattriputable to the Defense.” Faxbiarz Filings De;laration,
Exhiblt ¢ (Scheduling Motion) at 3. |

(U) Moreover, the “serious[ness]” and “complex[lty]" of

thls case go well beyond the charges in the Indictment. Nothing
in Barker or its progeny suggests that, in conszdering whether
“peculiax circumstances” warrant longer delay, Barker, 407 U.S.
at 530-31, the inquiry is limited to the charges themselves.

See. e.g., Williams, 2372 F.3d at 113 (noting that “much of the
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delay before trial was justifiably required for investigation

; and for time spent on
discovery and pre-trial motions”) (emphaeﬂs added) . Thue,'it is
appropriate to considex the actual‘causepef-delay in this case,
which is the unprecedented context and cifcumstances of the
defendant’'g capture end prior conduct. Tﬂe terrorist attacks of
September 11, 2001, starkly revealed the serlousneee of the
threat posed by 2l Qaeda. The attacks naﬁurally rezulted in a
heightened Eocus on intelligence-gatherlnq to preempt another

attack.

m Thus, when the United States toock

custody of the defendant abroad, and it j{;tstifiably velieved that
he had actionable intelligence that could?be uged to save lives,
it reasonably opted to treat him initiall% ag an intelligence
asget. When that process finally ran its%course, the Govermment
was confronted with another unprécedentedéeituatibn — what to do
with a high-value detainee who had been held in CIA custody — and
made the decision to hold him as an alien! enemy combatant and to

prosecute him, along with s;mllarly situated detaineee, for

violations of the laws of war in a milmta;y commission. The

. erucial poiné. is that while a-dej.ay in an oxdinary

criminal case might be intolerable undex ?he Speedy Trial Clause,
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this is no ordinary case. ?

(U) Finally, it is significant that the defendant's owa
actions are a principal cause of the predicament he complaine of
today. ~Simply put, the September 11th~tefrorist attacks. and. the.
defendant’s active involvement in al Qaed% up to the day of his
capture put him in a starkly different poéture than his co-
defendants who were tried in the Southerngnistrict of New York in
2001. Had the defendant not so succesefu%ly evaded arrest #n the
periocd prior to the September 1ith terroriat attacke, when his
co-defendante who were @reuiouely tried were apprehended, theres
ig little doubt he would have been tried a%long with them.
gimilarly, had the defendant’s terrorist ectivity ended with the
Embassy bowbings in 1298, it is hard te iﬁagine the Government.
would have viewed him as a valuable intelllgence agset upon hie
capture in 2004, six years later. But during the peried in which
he was a fugitive — a period strikingly ignored in the
Defendant’s Memorandum — the defendant was an active partzc;pent
in al Qaeda and closely al;gned with various al Qaeda leaders,
including Bin Laden. Thus, it was preclsely because of the
defendant’s own dilatory and dangerous conduct that, when he was
finally captured in 2004, the Government did not — in the midst

of waging war — bring him immediately to enswer the present

37



DEC. 15.2@2%e L:98Rt-010589 AKT Document 850  Filed 12/18/2009 T~I{30€5182246 of 60

m
.
'

eriminal charges.

(U) In short, although long in calenﬁar days, the relevant
length of the delay, as that term is used 1n Barker, dees not
“aétually weigh in“the defendant’s favor- in this cagse. As noted
above, whether the length of delay is tole;able under the Speedy
Trial Clauge ia ‘“necessarily dependent upoh the peculiar
circumstances of the case.” Barker, 4b7 drs' at 530-31, Ths
3peculiar circumstances” here — the naturéiof the charges in the
Indictment, the September 11th terrorist attacks, the war with al
Qaeda, the shift toward 1nte111gence—gathe:ing to prevent anather
attack, and the defendant’s cngoing and acmive role in al’Qaeda -
justified a lengthy delay in bringing the defendant to trial and
distinguish this case from any cther case ;hat has addressed the

right to a speedy trial.

Tr. (U) The Reasons for the Delay Weigh %t:ongly in the
Government’s Favor ’

(U) The second Barxkexr factor - the ﬁeason for the delay —
gtrongly favors the Government. Here, thére were two reasons for
the delay: the protection of national security and, for the
Guantanamo period, the pendency of other proceedings, namely, the
CSRT process and the military commiseicn prosacutlon. Meagured

agalnst other governmental reasons that the Supreme Court and the
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Second Circuit have recognized to be “valﬂd,” these reasoﬁs
plainly justified the actions the Government took in this case,
even though they had the collateral effect of delaying the
defendant’§ trial. SR -

A. (U) Applicable Law

(U) 2s noted, the second Barxker factor is “the Yreason the
government assigns to justify the delay.” . Barker, 407 U.S. at
531. The Barker Court explained tha; “diﬁferent welights should
be assigned to different reasons.” Id, fhus,

[2a] deliberate attempt to delay the,érial in order to

hamper the defense should be weighted heavily against

the government. A more neutral reasaon such as

negligence or overcrowded courts should be weighted

less heavily but nevertheless should be considered

since the ultimate responsibility for such

ciroumstances must rest with the government rather than

with the defendant. Finally, a valid reason, such as a

missing witnees, should serve to justify appropriate
delay.

Ig. (féotnote omitted). In a footnote, thie Court stated further
that it is “improper for the prosecution intentionally to.delay
‘to gain some tactical advantage over [deﬁendantsl or te harass
them.’'” Id, at 531 n.32 (quoting Mg;igg,-{oe U.8. at 325).

(U) In his Memorandum, the defendané suggests that where a
delay is “deliberxate” or “inténtional," iﬁ automatically weighs.

heavily against the Govermment, gggﬁ_ghgﬁﬁ Deft. Mem. at 20, but

that is not the case. For delay to weigh ;heavily against the

3%
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Government, it not only has to bse deliberéte or intentional, but
it alsoc hae to be for an unreascnable puréose. See, e.g.,
Garcia-Montalve v, United States, 862 ¥.2d 425, 426 (24 Cir.
1988) {“Where there is a reasonable explaﬁation'for the delay,
its negative implicatione will be vitiated.”); Unite v,
Joneg, 91 F.34 5, 8 (199¢) {finding no sp%edy trial vioclation
when it was “reasonable to delay the prosécution").

() The Barker Court itself, for ex%mple, did not refex
merely te a “deliberate attempt to delay a trial,” but rather to
a “deliberate attempt to delay the trial in order to hamper the
defense.” 407 U.8. at 531 (emphasis addea), accord Brillom, 129
s. Ct. at 1290 (“Dallberate delay ‘to hamper the defense’ weighs
heavily against the prosecution. ) {quoting agggg;, 407 U.8. at
531). Additicnally, the cne example the g arker Court gave of a
svalid reason” for delay was ‘a migsing w%tness." 407 U.B. at
531. VYet where the Government geeks a deiay of trial to secure
the testimeny of a missing witness, it isiindisputably proceeding
deliberately and intenticnally. Thue, tha eritical factoxr in the
analysig is the reasonablenesg oI unreascpableness of the
explanation for the Government's delibera&e conduct.

(0) The defegendant’s interpretation ;f Barker’s reference in

|
the footnote to “tactical advantage” ig similarly misguided.

40
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Throughout his Memorandum, the defendant %rgues that “tactical
advantage” should be understood broadly te include obtalning
intelligence with respect to the defendané, co-defendants, and
ce-conspifators See, e.g,, Deft. Mem. at 32 (arguing that the - -
Government sought “to galn a tactical adv&ntage over Mr.
Ghailani, his co-dafendants, and co-consp;rators”} id. at 24
(aseerting that the Govermment scught “tozgain the tactical
advantage of having direct access to Mr. &hailani in order to
obtain informatlcn") As the defendant afl but concedes,
however, there is nc support for this :.nterpretat:.on in the case
law. Bee id, (acknowledging that “[c]aaee that have examined
‘tactical advantage’ in the past generallf focus on ‘tactical
advantage’ gained against the defendant at trial”).

(0) In fact, the case law makes clear that “tactical
advantage” in this context meang, as the sentence to which the

footnote in Barker was attached gtated, “hamper[lng} the

defense.” Barker, 407 U.8. at 531; accord Brillem, 129 §. Ct. at
1280. Indeed, it is not even enough to sHow thet by seeking a

delay the Government gained an vadvantage” over m defendant at

trial. After all, whenever the Government obtains a continuance

to locate a witness whose testimony would ! 1nculpate the

defendant, the regulting delay dlsadvantages the defendant. But,

41
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as noted above, the Barker Court itself made clear that was a
“valid reasoen” for delay. Id.; gee also ig; at 534; gf. United
States v. abad, 514 F.3d 271, 275 (24 Cir. 2008) (per curiam)
(holding that trial prejudice for speedy Erial purposes involves
instances when the passage of time impedeé the defense, not when

it strengthens the preosecution). ;

(U) More generally, the flaws in thé defendant’s

interpretation of the second Barker factor are revealed by a
review of what the Supreme Court and the decond Cirxcuit have

deemed to be ®valid” reasons for trial delay. Among those

reasons are the following:

(1) “collect[ing] witnesses against the accused,”
Doggett, 505 U.8. at 656 (*Our speedy trial standaxrds
recognize that pretrial delay is often both inevitable
and wholly justifiable. The govsrnment may need time

to collect witnessee againgt the accused . . . . We
attach great weight to such congiderations . . . Y
accord Barker, 407 U.S. at 531, 534; gsee algsc, a.9.,

United States v. Bufalino, 576 F.2d 446, 453 (2d Cir.
1976) (“Appellants’ contention that they were denied a

speady trial is specious, since the district court
properly found that delays otherwise excessive were
tolled by the unavailability of an esgential
prosecution witness”); :

(2) persuading a co-defendant or other material witness
to testify against the defendant, geé, e.d., United
States v. Yassell, 970 F.2d 1162, 1165 (24 Cir. 1992)
(holding that seeking a delay to “engourage a co-
defendant to testify” was a “valid” reason under
Rarker); gee algo, e.qg., United Statés v. Baumgazten,
517 F.2d 1020, 1025 (5th Cir. 1975) {“[Wle agree with
the government’s contention that its) efforts to procure

‘ ' 42 j
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[a key witnese’s] cooperation constituted a valid
reason which, under Barker, ‘should serve to justify
appropriate delay’”); :

{3) determining how best to proceed in a given case,
see, e.g., Abad, 514 F.3d at 274 (holding that "valid
‘reasons for the delay” of a particular cximinal case, . ...
included time spent by the Department of Juatice in
determining whether to seek the death penalty against a
particular defendant); Vagsell, 970 F.2d at 1165
(affirming denial of speedy trial claim in light of,
among other things, the time it can take for
prosecutors to cbtain supervisory approval of a plea
agreement) ; ,

(4) securing the involvement of certain personmel in a
prosecution, see, e.9., Barker, 407 U.5. at 533-234
(characterizing the illness of the law enforcement
officer leading a particular investigation as a “strong
excuse” for delay); United Statep v. McGrath, 622 F.24
36, 41 (24 Cir. 1980) (affirming denial of speedy trial
claim when delay was occasioned by, among other things,
the illness of the prosecutor); and

(5) waiting for a prosecution in another federal
district or jurisdiction, gee: e.g., Beavers v.
Haubert, 198 U.S. 77, 86 (1805); Jones, 91 F.3d at §;
McGrath, 622 F.2d at 41 (dismissing & gpeedy trial
olaim when, ameng other things, cne federal trial was
delayed in favor of another); United States v. Meijias,
552 F.2d 435, 443 (24 Cir. 13877); ge¢ also, ©.d.,
United Statee v. Thomas, 55 F.3d 144, 150-51 {ath Cir.
1995) (holding that the need to conclude a state
prosecution was “an obvious reascn for delaying [the
defendant’s] federal prosecution . ... . To do
otherwise would be to mire the state:and federal
systems in innumerable opposing writg, te increase
inmate transportation back and forth between the state
and federal systems with consequent additional safety
risks and administrative costs, and generally to throw
parallel federal and state prosecuticns into confusion
and disarray.”). :

In each of these cases, the Government pr?ceeded deliberately or

43
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intentionally in seeking to delay a defend%nt's trial apnd (at
least in the first four‘Categories of cases) the delay plainly
-disadvantaged the defendant in the most iﬁgurious sense
possible — by making.his conviction more likely, Yet, in. each

' case, the reasons were deemed “valid” fpr ;peedy trial purposes,
and thus the “deliberate” delay was notwe?ghed against the
Government. :

(U) The Second Circuit’s decisions ih Vaegell and Joneg are
especially instructive. In Vassell, the défendant argued that |
his speedy trial rights had been'violated,érelying primarily on
the “reason for the delay” and “prejudice”éprongs of the Barker
analysis. See Vagsell, 970 F.2d at 1165. @ With respect to the
former, the defendant argued that the “rea%on for the delay”
weighed heavily against the prosgecution be?ause *the govermment
orchestrated the delay in order to persuad; one of his co-
dafendante to plead guilty and testify against him at trizl.”
Id. The Second Circuit assumed argusndo t%at thisz was the reason
for the delay, yet concluded it did not “i%volve a vioclation of
the Sixth Amendment.” Id. The delay,-theésecond Clircuit held,
wag “not transformed into a Sixth Amendmeni viclation just
because the government sought the delayrtq!enccurage a co-

defendant to testify against a remaining defendant at trial.”
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Id. 1In other woxrds, even though the Gove#nment's agsumed purpese
‘for seeking the delay was to strengthen iﬁs prosecution — to make
conviction of the defendant more likely — that was not chargea

~against the Government. =

(U) In Jopes, the federal Goverﬁmené brought charges
against the defendant in the Southern Disﬁrict of New York while
charges were alfeady pending in the Easte%n Digtrict of New Yoik.
‘See 51 F.3d 5. After the Government waitéd for the Eastern
Diétrict prosecution t£o run ite course — é period that laéted 25
months, in part because it included a con%iction vacated on
appeal and a subsequent retrial (that endéd in acquittal) — the
defendant moved to dismiss the Southern District charges for
violation of the Speedy Trial Clause. §g§ id, at 6-8. The
District Court granted the motion, hut thé Second Circuit
reversed.' Although the Eastern and Soﬁth%rn Districts are across
the river from one another, and it was thérefcre theoretically
possible to have proceeded concurrently iﬁ the two cases, the
COﬁrt of Appeals held that it was “reasonéble to delay the
prosecﬁtion of the SouthernlDistrict caseéuntil the Eastern
District proceedings had ended.” Id. at é;

(U) In sum, Supreme Court and Secon§ Circuit cases

establish that, consistent with the Speedy Trial Clause, the

i
I
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Government may delay a trial for “valid- éeasons - e&.9,, to
locate inculpatory witnesses or encourage them to testify, ges.
e.g., Doggett, 505 U.S. at 656; Vasgall, 570 F.2d at 1165; to

=T A88e8e.-1ts cptiensl-§§§L;§gg;;ﬁ33gg,i514-;L;d:a;;23441¥§§§§l;f:rh.
270 F.24 at 1165; to let another proceediﬁg go first, gee, e.g.,
Beaversg, 198 U.S. at 8&s§; ggggg; 91 F.3d4 aﬁ 8; or even toc make
sure that the people who are best suited éo handle a prosecution
can work on it, gee, e.g., Barker, 407 U.é. at 533-34; McGrath,
622 F.2d at 41 — even where that causes disadvantage to the
defendant. !

{U) These cages add up to a simple éroposition: Where the
Government has a legitimate reason to seeﬁ a delay, and it does
not do so for the purpose of “hamper[ing]fthe defense,” it is
“valid” under Barker. 407 U.S, at 531. |

B.. (O) VDiscussion _

(0) Measured against these well-esta?lished principles, the
reasons for the delay in this case — the need to prétect national
security and, for thé Guantaname period, t?e existence of other
proceedings — were valid. j

1. (U) The Need to Protect National Security Provided
a Compelling Reagon for the Delay in This Caae

(U) First, the Govermment’s interestiin protecting national -
security justified the delay in this case.% The Supreme Court has

46
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stated that it is “‘obﬁious and unarguablé' that no governmental
interest ig more compelling than the secu%ity of the Nation.”
Haig v. Agee, 453 U.S. 280, 307 (1%81) (q@oting Aptheker v.
- .. Secretary of State, 378 U.S. 500, 509 (1964) and citing Cols.v.
Young, 351 U.S. 536, 546 (1956), ande. Rusk, 381 U,.S8. 1,
13-17 (1%865)). If vindicating the Governéent's interest in, for
example, presenting a more effective case:by_seeking to persuade
a co-defendant to testify against the deféndant ig a “valid”
ieason for delay, see gupra, it follows tﬂat this most compelling
of interests is “valid” as well. ;
(U} Indeed, delay is more justifiabie in this case than
when the Government delays a trial to per%uade a co-defendant to
| testify against the defendant (ae in Yass€ll). - In both casses,
the defendant‘e trial is intentionally deiayed by the Government.
But it ig only in the Vassell-type situation that the Government
delays the proceedings in order to put th% defendant himself in s
worse position at trial. The possibilityéthat delay will harm an
individual’s defenee at trial is the core;concern ¢f the Speedy
Trial Clause, M,_, Q_ggg_e_ﬁg, QS U.S.I_ at €54, and the
Vagsell-type situation skirte close to th%s concern with trial-
prejudice. If trial may be delayed even_ﬁn that situation, then
surely it may be put off in a case such aé this cone — when the

1
|
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purpose of the delay was not to enhance thé chances of convicting

the defendant, but rather to obtain information that could be

used to prevent future terrorist attacks against the nation by

--incapacitatingpogherg.q,gf. United gggtggﬂﬁ.hgggg, 633 F.2d 1041

(2diCir. 1980) (en banc) (holding, under F?deral Rule of Criminal
Procedure 6(e) (4), that the interest in ca@turing the defendant’s
co-conspirators justified delaying the unéealing of an

indictment — and, by extension, the proseéution of the

defendant) .** .

(U) The defendant attempts to discreéit the importance and
relevance of national security in this ca;e by calling it “an
intenticnally amorphous comcept that can ﬁluctuate depending on
the specific aims that the Government see#s to protect.” Deft.
Mem. at 35. But, however vague OX overstéted the invocation of

national security could conceivably be in;other contexts, there

21 (g) The logic of this conclusion is underscored by
congidering its alternative — in which a trial could be delayed
to strengthen the Govermment’'s case and increase the chances of
convicting a defendant, gee, e.9., Vasgell 970 F.2d at 1165, but
could not be delayed to gain information that could lead to the
capture of others. This would make no sense. It would render
the Speedy Trial Clause an anomaly in constitutional criminal
procedure — a right 1ess concerned with protecting the defendant
from the Govermment than with protecting ‘third parties. CE..
e.g., Rakag v. Illinoig, 439 U.S. 128, 134 (1978) (holding that
only a defendant whose own righte have besen violated can claim
the protections of the Fourth Amendment). |




DEC. 15. 2789 S0 - '
Re 508 0103 AR T Document 850  Filed 12/18/2009 B%g%'%? 093664

LN ' .
Ll

is nothlng “amorphoua” about the concept as applied here, and no
quest;on that the strength of the Government's interest was at
its zenith in this case. The defendant was & longstanding al

. . . Qaeda terror;st, and al Qaeda is the g:oup re-ponsible for the
brutal murder of thousands of Amexrican cztizens here aﬁd abroad
The United States was, and still is, at war with al Qaeda. and
because the group dces not control territo%y as a sovereign
nation does, the war effort relies-less oﬁ deterrence than on
disruption — on preventing attacks beforegthey can occur. At the
core of such disruption efforts is obtainﬁng agcurate
intelligence about al Qaeda’s plans, leaders, and capabilities.

- gf. Bo ene v. Bush, - U.8. -, 128 8. C‘.t. 2225, 2277 (2008)
(“Security depends upen a sophisticated i?telligence apparatus
and the ability of our Armed Forces to acﬁ and to interdict.”).

LG4FT” In these circumstanceé, theiExecutive Branch’s
decisicn initially to treat the defendant; a foreign national
captured abroad in an al Qaeda safe house;after a l4-hour gun
battle, ag an intelligence asset — to detéin him abroad in order
to obtain vital, real-time lntelligence abcut al Qaeda — waxrants
considerable deference. As the Supreme Ccurt expla;ned only last
year:

In considering both the procedural apd gubstantive
standards used to impose detention to prevent acts of
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terroriem, proper deference must be accorded to the
political branches. Unlike the Presldent and some
deszignated Members of Congress, nsither the Members of
thie Court nor most federal judges begin the day with
briefings that may describe new and gerious threats to
our Nation and its people. The law must accord the
. Executive substantial authority to apprehend and detain
those who pose a real danger to our security.
Boumedigne, 128 S. Ct. at 2276-77 (citation omitted); gee 2lso,
e.g., United States v. Mougssoui, 382 F.3d 453, 470 (4th Cir.
2004) (stating that the value of the detainees in the CIA’'s
interrogation program “can hardly be overstated” and déferring to
the GQovernment’'s assertiocn that interruptﬂng their intexrogaticns
“will have devastating effects on the ability to gather
information from them”); gf. Central Intef;igggge Rgency v. Simg,
471 U.8. 159, 180 (1985) (“[Ilt is the regdponsibility of the
Director of Central Intelligence, not thaﬁ of the judiciary, to
weigh the variety of complex and subtle f#ctors in determining
whether disclosure of informaticn may lead to an unacceptable
risk of compromising the Agency’s .intelligence-gathering
process.”). ,
|
() That deference is particularly eignificant in this
context. In fact, the Second Circuit has jexpressly held — in a
case that the defendant fails to cite — that where, as here, the
decision-making of the Execcutive Branch is entitled to deferenée,

the Speedy Trial Clause should not be conétrued to stand in the
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way of that deference by mandating that the Government seek to
bring a defendant to trial despite other compelling interests.

See United States v. Diacolics, 837 F.2d 79, 83-8¢ (2d Cir.

-1988); accord United States v. Hooker, 607;EHZd,zss,dzas,(sth.a-

Ccir, 1879). :

(U) In Diacoliogs, a Greek citizen apbarently living in
Greece was indicted in the Bouthern Distri?t of New York. Seg
837 F.24 at 81. The extradition treaty wiih Greece did not
permit the extradition of Greek citizens t§ the United Statas,

leaving no means by which the United Stateé could formally seek

.the defendant from Greece. See ig. at 81.% Arguing that this d4id

not preclude the United States_from reques%ing his presence as a
matter of comity, however, the defendant mbved, through his
attorney, to dismiss‘the indictmeﬁt on the ground that the
failure to do sc violated his right to a %peedy trial. Ssg id.
at Bl-82; gf. ed S8tateg v. Blanco, Ssﬂ F.24 773, 778 {24 Cir.
1588) (holding that dismissal of an indictﬁent ﬁay be appropriate
where the Government failed to work assid&cuély enough to capture
a defendant while he was a fugitive). The:District Court granted
the defendant's epeedy triél motion, see éB? F.2d at 82, but the
Second Circuit reversed. ;

(U) The Second Cirouit reascned that the Speedy Trial

!
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Clause did not permit a court to second-gueeg a decision of the

" BExecutive Branch where its judgment was owed proper deference.

As the Court of Appeals explained:

wow. . .Notwithstanding the “general” policy of the United
gtates not to request extradition as a matter of
comity, Diacoliocs would require the government to
consider making an exception to the general rule in his
case. While it is true that United states pelicy does
not “preclude requests for surrender not based on the
extradition treaty,” [United States v.] Salzmann, 548
F.24 [395,] 403 (24 cir. 1976)], we think that
compelling the govermment to congider making such an
exceptien in every case would vitiate the policy and
render meaningless “our traditional deference te the
judgment of the sxecutive department -in matters of
foreign policy.” Id.; gee Firet Nat'} City Bank V.

ona , 406 U.8. 759, 767 (1972).

Given the deference we must give to a coordinate
branch of government, particularly to the executive
branch in matters of foreign policy, |we therefore hold
that the speedy trlal clause deces not prevent the
government from adhering to its general policy not to
geek extradition as a matter of comity.

piscolics, 837 F.2d at 83-84. The Court then quoted frém the

Ninth Circuit’s decision in ﬂgoker:

We do not think that it would be proper foxr us to adopt
a rule . . . that would, in substancé, reguire the
Attorney General or his agents to embark on
[negotiations fox the release to this country of a
defendant not subject to extraditionjby treatyl, or
require [the Attormey General] to try to persuade the
Department of State to do so. i

2

14. (quoting Hookexr, 607 F.24 at 289) (alterations in original) .

(U) Thue, the Diagolios Court held ﬁhat the Government was

not required by the Speedy Trial Clause tp spend diplomatic
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